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Biographical Sketch of the Hon. Wm. Bradford. 


Witiram Braprorp, son of Col. Wm. Bradford and of 
Rachel Budd, his wife, was born at Philadelphia, on the 14th 
of September, 1755. He early displayed that combination of 
moral purity and refinement with intellectual vigor, which gave 
peculiar Justre to his career. In the spring of 1769, he was 
entered at the College of Nassau Hall, Princeton, New Jersey, 
and under the superintendence of the learned and able presi- 
dent, Dr. Witherspoon, pursued his studies with uncommon as- 
siduity. He was particularly distinguished for the success with 
which he cultivated the elegancies of English composition, and 
the unremitting diligence with which he sought to form his pen 
and his speech to those classic models of British letters which 
unite precision and force of thought with graceful ease of ex- 
pression. He here formed an intimate friendship with Mr. 
Madison, then a student at the same institution; and after 
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their separation, they continued to correspond with frequency 
and regularity for several years. In the autumn of 1772, he 
received the degree of Bachelor of Arts, with one of the high- 
est honors of his class, and in 1775 became Master of Arts.— 
For a year after the termination of the regular course of colle- 
giate studies, he continued to read at Princeton, and found es- 
al interest in attending the theological lectures of Dr. With- 
erspoon, celebrated for metaphysical acuteness and strong 
He then began the study of law, at Philad Iphia, in the office 
of the Hon. Edward Shippen, afterwards Chicf Justice of Penn- 
sylvania. lis private journals during this period, which are 
yet preserved, exhibit an engaging picture of youthful energy 
and ambition. Laboriows hours of devotion to Coke are re- 


sense, 


lieved by essays in close imitation of the Spectator, or by verses 
in the manner of Shenstone. From the earliest period, with 
instinctive comprehensiveness he sought to accomplish com- 
mand ng talents by a finished taste, and to unite all the graces 
of manner with the solid merits of understanding and learning. 

It is characteristic of the times, that the pursuits of one 
whose views of eminence were limited to civil life, should have 
been diversified by a military service of several years. In the 
summer of 177, lhe entered the camp as a volunteer, and was 
soon after chosen major of brigade to General Robardean. He 
was presently appointed toa captaincy in the continental army, 
in the regiment of Colonel Hampton ; and on the 10th of April 
1777, on ballot in Congress, was elected Deputy Muster-Master 
General, with the rank of Colonel in the army of the United 
States. He was with the army at head-quarters, at White 
Plains, Fredevicksborough and Raritan, during 1778, but in 
the following year the delicacy of his health rendered it neces- 
sary for him to leave the service. His resignation was present- 
ed to Congress on the Ist of April, 1779. He returned to his 
legal studies, and in the course of 1779 was admitted to prac- 
tice in the Supreme Court of Penn: ylvania . Ile fixed his res- 
idence for a short time at Yorktown, in Pennsylvania; but his 
talents had already attracted the public attention, and he re- 
mained but a short time in obscurity. In August 1780, when 
only twenty-five years of age, and of but one year’s standing 
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at the bar, he was appointed by the Supreme Executive Coun- 
cil of Pennsylvania, Attorney General of the State, succeeding 
Mr. Jonathan Dickinson Sergeant, in an office, at that time, 
from political causes, peculiarly responsible and arduous. This 
appointment was owing chiefly to the high opinion which had 
been conceived of his talents and acquirements by the Hon. 
Joseph Reed, president of the State, a gentleman himself dis- 
tinguished for various and brilliant talents, and a superior judge 
of merit in others. After this appointment, “he advanced,” 
says the late Mr. Rawle, who remembered his bright career 
with lively interest, ‘* with a rapid progress, to an eminence of 
reputation which never was defaced by petty artifices of prac- 
tiee, or ignoble associations of thought; his course was lofty 
as his mind was pure; his eloquence was of the best kind; his 
language was uniformly classical; his fancy frequently inter- 
wove some of those graceful ornaments, which delight when 
they are not too frequent, and when they do not interrupt the 
chain of argument.” He shared the confidence of several sue- 


cessive administrations, and continued in this office for cleven 


| 


rears. In 1782, in conjunction with Joseph Reed, James Wil- 
son and Jonathan Dickinson Sergeant, he was appointed to re- 
present and enforce the interests of Pennsylvania, before the 
Commissioners appointed by Congress to adjudicate upon the 
controversy between that State and Connecticut, with regard 
to the Wyoming land titles. The Commissioners sat at Tren- 
ton during November and December, 1782, and their decision 
was in favor of Pennsylvania. On the 22d of August, 179 

he was appointed by Governor Mifflin, one of the Justices of 
the Supreme Court of Pennsylvania, in the place of William 
Atlee, and accepted the appointment, after much hesitation.— 
But the splendor of his abilities—the fame of his devotion to 
business, of his acute sagacity and sound judgment and of his 
stainless integrity—had attracted the regard of the great per- 
sonage who then administered the national councils, and who 


had become personally well acquainted with him during the war 
of Independence; and on January 28th, 1794, Mr. Bradford, 
having previously resigned the office of Judge, was commission- 
ed by President WasuineToy, Attorney General of the United 
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tates. He was the second person appointed to that post un- 
der the constitution, and succeeded Mr. Edmund Randolph, 
who was transferred to the office of Secretary of State. Mr. 
Bradford shared in an especial and marked degree the confi- 
dence and personal friendship of Washington, who respected a 
eharacter kindred to his own in the purity of its purposes and 
adorned with all the accomplishments that render merit 
amiable. 

In 1794, the resistance which had been made in the Western 
counties of Pennsylvania, to the enforcement of the laws laying 
duties upon spirits distilled within the United States, and upon 
stills, had proceeded to such an extent that President Wash- 
ington, on the 7th of August, issued his proclamation command- 
ing the insurgents to disperse, and announcing that he had 
taken measures to call out the militia for the suppression of the 
insurrection. Before directing the advance of the army, how- 
ever, he deemed it expedient to try once more the effect of con- 
ciliatory measures. On the 8th of August, Mr. Bradford, Mr. 
Jasper Yeates, and Mr. James Ross, were commissioned by the 
general government to repair to the Western counties of Penn- 
sylvania, and to confer with the citizens in that region for the 
purpose of inducing them to submit peaceably to the laws and 
of preventing the necessity of using coercion to enforce their 
execution. Conferences were held at Pittsburg, between these 
commissioners, commissioners appointed on the part of Penn- 
sylvania, and committees of the insurgents; and after consid- 
erable intercourse, correspondence, and negociation, the com- 
missioners of the United States reported to President Washing- 
ton on the 24th of September, that in their opinion the state of 
things in that part of the country was such that there was no 
probability that the act “can at present be enforced by the 
usual course of civil authority, and that some more competent 
force is necessary to cause the laws to be duly executed, and to 
ensure to the officers and well disposed citizens that protection 
which it is the duty of government to afford.’” Upon the fol- 
lowing day, the President issued his proclamation giving notice 
that a military force adequate to the emergency was already in 
motion to the scene of disaffection. The correspondence and 
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report, on this occasion, in which the dignity of the government 
was maintained, while every practicable conciliation was brought 
to bear with skill and temper, were the production chiefly of 
Mr. Bradford’s pen. 

The name of William Bradford will long be remembered in 
honorable connexion with one of the most beneficial changes in 
the practice of modern society,—the amelioration of the penal 
code and the restriction of punishment by death. He early ap- 
prehended the importance of that reformation to the interests 
of morality and life ; and defined, with acute and practical saga- 
city, the principles upon which the amending process should be 
conducted. In 1792, when the revision of the criminal laws, in 
especial reference to the question of capital punishments was 
about to engage the attention of the Assembly of Pennsylvania, 
Mr. Bradford, who was known to have given particular consid- 
eration to the subject, was requested by Governor Mifflin, to 
draw up a memoir upon the subject, in the nature of a report, 
for the use of the Legislature. He willingly complied; and 
his memoir was presented to the Governor on the 3d of Decem- 
ber in that year. Arranging and distinguishing the various 
sorts of crime with the precision of an able lawyer, he investi- 
gated the circumstances and motives in which each offence 
usually has its origin, considered the probable operation of dif- 
ferent punishments in the several cases, and enforcing the con- 
clusions of reason, by an array of evidence drawn from exten- 
sive reading or supplied by professional observation, arrived at 
the conclusion “that in all cases [except high treason and mur- 
der,] the punishment of death may safely be abolished, and 
milder penalties advantageously introduced.” The Senate of 
the Commonwealth expressed their sense of his labors by order- 
ing the essay to be placed on their journals; and on the 22d of 
February, 1793, passed a resolution “ that for all offences (ex- 
cept murder of the first degree) which are made capital by the 
existing laws of Pennsylvania, the punishment shall be changed 
to imprisonment at hard labor, varying in duration and severi- 
ty, according to the degree of the crime.’ In March, 1798, 
the memoir was published, in an octavo volume under the title 
of “ An Enquiry how far the punishment of death is necessary 
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in Pennsylvania, with Illustrations ;” and was extensively stu- 
died and admired. He there asserted in a perspicuous manner, 
and enforced with animated intelligence, principles and senti- 
ments which have since become settled in legislation, but which 
then required the aids of learning, ability and eloquence to ren- 
der them acceptable. ‘Although the world has seen a profusion 
of theory on the subject of the criminal Jaw,” he remarks in 
the preface, “it is to be regretted that so few writers have 
been solicitous to throw the light of experience upon it. To 
supply, in some measure, this defect,—to collect the scattered 
rays which the judicial history of our own and other countries 
affords,—and to examine how far the maxims of philosophy 
abide the test of experiment, have been the leading objects of 
this work.’’ ‘Lhis production contributed to the passage of the 
law of the 22d of April, 1794, which enacted, as its first see- 
tion, that “no crime whatsoever, hereafter committed, (except 
murder of the first degree,) shall be punished with death in the 
State of Pennsylvania.”” In one of the notes to this inquiry he 
predicted, by an elegant allusion, that success in the efforts of 
speculative philosophers abroad which we have witnessed in our 
days. ‘The fermentation of the public mind in Europe, exci- 
ted by greater objects,” he observes, “will prevent for a time 
any attention to this subordinate subject: but a reform in the 
government will in the end hasten that which is so much wanted 
in the criminal law. It is impossible that error can long resist 
the gentle, but continued impression of reason. The stroke of 
truth on public prejudice will be finally irresistible. It resem- 
bles that of a grain of sand falling on unannealed glass. Fee- 
ble as it seems to be, and slow and invisible as its operations 
are, no human power can prevent its effects, or preserve from 
destruction the object on which it falls."’ In every department 
of penal discipline, Mr. Bradford's guiding influence was felt ; 
and to the interest and enlightenment early diffused by him, 
the valuable distinction since acquired by his native State in 
regard to prison systems, is to a considerable extent to be as- 
cribed. Exertions so fearless and disinterested attracted the 
applause of foreigners, and Mr. Bradford’s name became known 
in England, as that of a reformer without turbulence, and a 
philanthropist free from vanity. 
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In the midst of a career thus eminent and unsullied, in the 
perfection of genius and the earliest maturity of judgment, in 
the fulness of every hope which merit and virtue could hold 
forth, the life of this interesting man was suddenly terminated. 
During the summer of 1795, his residence was at Rose Hill, an 
estate belonging to his father, Dr. Boudinot; and the cabinet 
of General Washington was occupied with unusual assiduity in 
regard to the case of Mr. Randolph. The official duties of Mr. 
sradford, engrossing all the day in the city, obliged him usual- 
ly to return to Rose Hill after the evening had set in. The 
exposure produced a fever, which ended fatally on the 23d of 
August, 1795. fis remains are interred in the burial ground 
of St. Mary’s Church, in Burlington, New Jersey, near those of 
his father-in-law, and in the same enclosure with several of his 
maternal ancestors, who were among the earliest and most opu- 
lent of the New Jersey proprietaries. . 

The following inscription upon his monument deserves to be 
classed among the most finished models in this difficult depart- 


ment of composition :— 
Here lie the remains 


ot 
WILLIAM BRADFORD, 

Attorney General of the United States 
under the Presidency of 
WASHINGTON ; 
and previously, 

Attorney General of Pennsylvania and a Judge 
of the Supreme Court of that State. 


In private life 

he had acquired the esteem of all his fellow citizens : 

In professional attainments, 
he was learned as a lawyer and eloquent as an advocate: 
In the execution of his public offices, 
he was vigilant, dignified and impartial. 
Yet, 
in the bloom of life ; 
in the maturity of every faculty 
that could invigorate or embellish the human mind; 
in the prosecution of the most important services 
that a citizen could render to his country; 
in the perfect enjoyment of the highest honors 
that public confidence could bestow upon an individual ; 
Blessed 
in all the pleasures which a virtuous reflection 
could furnish from the past 
and animated 

by all the incitements which an honorable ambition 

could depict in the future, 
He ceased to Le mortal. 
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A fever produced by a fatal assiduity 
in performing his official trust 
at a crisis interesting to the nation, 
suddenly terminated his public career, 
extinguished the splendor of his private prospects, 
¢ and 
on the 23d day of August 1795, 
in the 40th year of his age, 
consigned him to the grave, 
LAMENTED, HonoureD, AND BELOVED. 


In 1784, Mr. Bradford intermarried with Susan Vergercau 
Boudinot, only daughter of the Honorable Elias Boudinot, of 
New Jersey. This pure and gentle lady, whose character dis- 
plays every beneficent, every amiable virtue, and whose man- 
ners present a charming union of courtliness with amenity, still 
resides at Burlington, N. J., with unimpaired powers, and una- 
bated loveliness of spirit; illustrating hereditary wealth and 
station by the grace of an honorable hospitality ; to numerous 
friends and connexions, the source of kindness, and the object 
of pride and pleasure. Mr. Bradford had two sisters; both, 
in their respective spheres, as eminent as himself for superiori- 
ty of mind, and exalted excellence of moral virtue. 


In the District Court of the United States. 
Western District of Pennsylvania. 
UNITED STATES vws. CHAPMAN. 
Charged with Robbing the United States Mail—Jan. T.1851. 


A confession made by a prisoner against himself on a hearing before a com- 
mitting magistrate, although previously cautioned by the magistrate not to 
criminate himself, held to be inadmissible, because it appeared that forty- 
two hours before he had made a confession to one of the magistrate’s officers 
under the influence of false promises. 


The defendant, J. L. Chapman, was indicted for robbing the 
United States Mail. 

It was proved that after defendant's arrest, promises of favor 
were held out by High Constable Hague, and under these the 
prisoner confessed. He was detained forty-four hours in the 
watch house, and being brought before the Mayor, his exami- 
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nation was taken in writing, under the statute of Philip and 
Mary, and duly signed. The Mayor knew nothing of the pre- 
vious confession to Hague, and gave to the prisoner no more 
than the usual caution, which was not to answer any questions 
unless he pleased, telling him also that he was not bound to 
criminate himself. 

The examination was offered by the District Attorney, J. B. 
Sweitzer, Esq., and objected to by 8S. W. Black, Esq., counsel 
for the prisoner. 

An argument followed. 

Mr. Black stated the general rule in regard to admitting 
confessions in evidence. Every species of confession to be ad- 
missable must be voluntary and free. Any promise of favor, 
any threat or undue terror, operating on the mind, is sufficient 
to exclude the testimony. 

Archbold’s Crim. Pleading, 117; 2 Hale, 235; 2 East’s P. 
C., 659; 1 Phillips on Evidence, 104; 2 Starkie,27; 2 Rus- 
sel on Crimes, 645; Queen vs. Bosnell, 1 Car. and Marsh, 584. 

The rule, said the counsel, is inflexible and the confession 
must come from a free and willing mind, else the court is bound 
to reject it. 

And if it appears that any improper impression has been 
made upon the prisoner’s mind by either magistrate or consta- 
ble it must be entirely effaced before a subsequent confession 
ean be received. If inducements have been held out, and con- 
fessions obtained within a reasonable time before the official 
examination, the attention of the prisoner must be called to his 
prior confession and then explicit warning must be given not to 
rely on any expected favor. The loose and general caution 
“not to criminate himself”’ is far from sufficient. Inducements 
being once held out and confessions procured, the burden of 
proof is on the prosecution to show that they have been entire- 
ly removed, and that perfect freedom prevails in the mind. The 
presumption of law is that that the influence still remains until 
by clear and satisfactory proof itis shown that every vestige is 
removed and the mind again set free. The proof, whether pos- 
itive or circumstantial, must be ample and satisfactory. 

2 East’s P. C., 658-9; Archbold’s Crim. Law, 118-19; 2 
Starkie, 27; State vs. Roberts, Ist Devereaux [North Caroli- 
na] 259; Peter vs. State, 4 Smedes and March [Miss.] 31 ; 
Commonwealth vs. Knapp, 9 Pickering, 507; Queen vs. Hew- 
itt, 1 Carr and Marsh, 536; 1 Phillips and Amos on Evidence, 
430, 

It was contended by J. B. Sweitzer, Esq., U. S. District At- 
torney, that although the confession made in the first instance 
to the officer who made the arrest, had been induced by promi- 
ses of favor, and was therefore inadmissible in evidence against 
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him, still the subsequent statement made before the Mayor, af- 
ter the defendant had been duly cautioned not to criminate him- 
self, was not liable to the same objection, and should therefore 
be admitted—that the influence of the motives proved to have 
been offered, could not be supposed to continue after the subse- 
quent warning of the Mayor, and “that where an inducement 
has been held out by an officer or a prosecutor, but the prison- 
er is subsequently warned by the magistrate that what he may 
say will be evidence against himself, or that a confession will 
be of no benefit to him, or he is simply cautioned not to say any 
thing against himself, his confession afterwards made will be 
received as a voluntary confession.”’ 

The following authorities were referred to in support of the 
position assumed : 

Ist. Greenleaf on Ey. p. 267; Rex vs. Howes, 6th C. and 
P., 404; Rex vs. Richards, 5th C. and P., 318; Nute’s case, 
2d Russell on Crimes, 648; Joy on the Admissibility of Confes- 
sions, 27, 28, 69 and 75; Rex vs. Bryan, Jebbs’ C. C., 107 ; 

Cooper, 5th C. and P., 535; Com. vs. Harman 4th 
Barr, 269; Com. vs. Dillon, 4th Dallas, 114; Peter vs. The 
State, 4th Smedes and Marsh, 31. 

Mr. Black, in reply said, there was no reliable authority 
which justified the opinion that a simple caution by the magis- 
trate “not to say any thing against himself” was sufficient 
when a previous confession had been unduly extracted. 


If we were without decisions, reason and principle would re- 
ject arule so loose and insecure. If a prisoner has confessed, 
us in this ease, under a »romise and hope of advantage, the 
caution ‘not to say anything against himself”’’ would induce 
him to repeat the confession, because he had already believed 
that this course would help and not hurt him. 


It is venturing very far to say that a rule laid down by Green- 
leaf is not sound, not supported by authority. Nevertheless, I 
am persuaded it is the case here, and the reference which the 
learned gentleman, who represents the government has made, 
is not law. To support his position, Mr. Greenleaf refers to 
the King vs. Howes C. C. & P. 404, and the King vs. Rich- 
ards, 5. C. & P., 318. 

These cases not only do not support butthey overturn this 
doctrine. 

In the King vs. Howes, the magistrate stated that he told 
the prisoner “he need not say anything before him unless he 
pleased.” But it seems Chief Justice Denman was not satis- 
fied with this, for he questioned him farther, and when the mag- 
istrate said he had told him ‘“‘his confession would do him no 
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good, but he would be eommitied to prison to take his trial,” 
then and not till then did he admit the testimony. 

Surely this does not look as if a simple caution not to say 
anything against himself was considered enough. Does it not 

rather look as if the prisoner’s attention must be called to his 
previous confession and — warning be given not to rely 
on any expected or promised favor. 

The case of the King vs. Jane Richards in no wise —— 
the rule contended for, but by strong imp lication conflicts with 
it. Mr. Justice Bos inna t refused to admit the statement until 
it clearly appeared the inducement to confess had come to an 
end and the previous threat could not possibly have ‘niluenced 
her mind before the magistrate. 


> -—— 


The case of the King vs. Bryan, Jebbs’ Crown Cases, 157, 
quoted by Mr. Greenleaf, it is sufficient to say is not authority 
in this court. But even it only seems to sustain the view taken. 

For no confession was made to any one having authority, 
until the prisoner’s statement was made to Mr. Barry, the mag- 
istrate. Mr. O'Flaherty, the price st, presented the only temp- 
tations which were offered, and he is not sucha person as the 
law contemplates, who could hold out inducements sufficient to 
exclude a subsequent confession. 

3ut, in other eases, English Judges of acknowledged emi- 
nence and authority y have declared the law to be precis:ly as I 
have stated. 

Mr. Baron Gurney, in the King vs. Green and others, 5 C. 
and P., $12, uses this strong language: “ A prisoner ought to 
be told that his confession will not operate at all in his favor; 
and that he must not expect any favor because he makes a con- 
fession; and that if any one has told him that it will be better 
for him to confess or worse for him if he does not, he must pay 
no attention to it. And tl hat any thing he says to eriu uate 
himself will be used as ev ilies against him in his trial.’ 

And in the Queen vs. Arnold, 8 C. & P., 621, Chicf Justice 
Denman states what he conceives to be the proper course of 
proceeding. ‘A prisoner is not to be entrapped into making 
any statement ; but when a prisoner is willing to make a state- 
ment, it is the duty of magistrates to receive it; but magistrates 
before the y do so ought entirely to get rid of any in| Feasion 
that may have before been made on the prisoner's mind, that 
the statement may be used for his own benefit, and the pris son- 
er ought also to be told that what he thinks fit to say will be 
taken down, and may be used against him on his trial.’ 


The case of the Com. vs. Dillon, in 4th Dallas, 116, proves 
nothing against us, because it seems that all importunities and 
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threats were resisted by the prisoner, and he made no confes- 
sion until he was brought before the Mayor, and then, accord- 
ing to the language of the court, it was “ freely made and open- 
ly received.” 

The counsel has referred to the Commonwealth vs. Harman, 
4 Barr. 270. This case, I think, helped him less, if possible, 
than 5 and 6 Carrington and Payne. Chief Justice Gibson 
does not say what warning is sufficient to remove first impres- 
sions, but he does say there, as we say here, that the presence 
of the constable as well as the ‘ continuance of the same scene- 
ry which surrounded the prisoner at the first confessedly inad- 
missible confession, was calculated to produce on the mind of 
the prisoner the same influence at the latter period that existed 
at the first.” 

Within forty-four hours of the first confession, so unduly ob- 
tained, in the same building and under the same roof, and the 
same scenery surrounding him, with Hague, who had tempt- 
ei and beguiled him, still at his elbow, who can say the second 
statement of the prisoner was free ¢ 

The Hon. Judge Inwry delivered the following opinion against 
the admissibility “of the confession: 


As the confession in the first instance made by the prisoner 
to the constable who arrested him, was obtained by inducements 
which are excluded by law, and could not be received in evi- 
dence, the question remains whether the same confessions sub- 
sequently made, and taken in writing by the Mayor of the city, 
signed by the prisoner, having previously been cautioned not to 
criminate himself, should be permitted to go to the jury. 

It appears that the prisoner was arrested on the 10th of De- 
cember last, between 9 and 10 o'clock in the morning, and 
taken to the Mayor’s office in this city. About two hours af- 
terwards, from inducements held out to him by the constable 
who arrested him, he made a full confession of his guilt to that 
officer. Ile was afterwards removed to another part of the 
building, and there confined for forty-two hours, and from thence 
again taken to the Mayor’s office, either by officer Hague, who 
arrested him, or some other constable. Here, the Mayor, not 
having been informed of his previous confession, examined the 
prisoner and received his confession as above mentioned. Du- 
ring this examination, constable Hague passed several times 
into and out of the office. 

Had the Mayor been apprised of the previous confession, it 
would have been his duty to have told the prisoner, previous to 
his examination, in addition to the usual caution, that the pro- 
mises made by the constable were delusive, and unauthorized, 
and to make him clearly understand that any thing he was 
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about to confess, must not be with the hope or expectation of 
having the slightest favor shown to him in ease of conviction. 
Without such information to the prisoner, may it not be a ra- 
tional conclusion, that the confession which followed was made 
under the influence of the promises which had preceded and in- 
duced the previous confession? It is immaterial what length of 
time may have elapsed between the two confessions, if there had 
been no change in the circumstances or situation of the prison- 
er. Had he been at liberty, among friends, with opportunity 
for advice and reflection, a voluntary confession afterwards made 
would probably not be liable to legal objection ; but after some 
hours of close confinement, he was taken to the room in which 
he made his first confession, and under the eye of the police 
officer to whom it was made, he repeats to the Mayor all he had 
confessed to the police officer, without any knowledge by the 
Mayor of that confession, and without any reference to it. Be- 
fore such confession can be received in evidence, the court must 
be convinced that the mind of the prisoner was entirely free 
from the undue influence under which he made his first confes- 
sion. But the circumstances of this case afford no room for 
such conclusion; on the contrary, they leave strong reason to 
infer that the last examination was but intended to put in due 
form of law the first confession, and that the promise of favor 
continued as first made. This conclusion may be repelled by 
evidence cn the part of the prosecution ; but in the absence of 
such evidence, the legal presumption is that the influence which 
induced the confession to Hague, continued when it was made 
to the Mayor. The paper offered in evidence purporting to be 
the confession of the prisoner before the Mayor, must therefore 
be rejected. 

No other evidence appearing against him, the jury acquitted 
the prisoner. 


Supreme Court of Pennsylvania. 


Deeember Sessions, 1851. 
IN THE MATTER OF ESTATE OF THOMAS KITTERA, DEC’D. 


1. The Orphan’s Court is a Court of Record and its jurisdiction extends to the 
distribution of the surplusage of estates of decedents, in the hands of their 
personal representatives, after settlement of their amounts, among creditors 
as well as other persons entitled to the same. 
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2. Each claimant on the fund has a right to contest the claims of all others, on 
the cround of payment, or that they are barred by the statute of limitation, 
or (where the fund is raised from real estate,) that their liens have expired, 
and the personal representative has no control over the claimants in this re- 
spect. 

Where the fund is raised from the sale of real estate the money is to be dis- 
al estate, and debts not of record, nor continued by proceeding 
according to the act of assembly within five years from death of decedent, 
are not liens, and are not entitled to any eee of the fund. 

A claimant on the fund is not ed to relinquish any collateral securities 
he may have us a been toa a nde of payment out of the fund. 


A creditor having collaterals is not obliged to surrender them until his whole 


qr 


debt be paid. 


Lewis, J.—By the act of 29th March, 1832, the Orphans’ 
Court is made a court of record, with all the incilents of a court 
of record at commen law, and its jurisdiction is declared to ex- 
tend, inter alios, to the cea and discharge of executors and 
administrators, the settlement of their accounts and their distri- 
bution of the assets or surplusage of the estates of decedents, 
after such settlement, among ** ereditur & Or ¢ athers interested. > 
By the 19th section of the same act auditors are required to be 
appointed to ‘ adjust the rates and proportions among the re- 
spective oreditors where there shall not be sufficient assets to 
pay all the debts.’ By the act of April 13, 1240, it was made 
the duty of the Orphans s’ Court to appoint auditors for the pur- 
poses of distribution ‘‘on the ap plication of any creditor,” as 
they were before ‘authorized to do on the application of the 
executor or administrator.” And on the application of any 
te; gatee, heir, or other person interested in the distribution of the 

state of any decedent, the court is directed ‘ to ney /point one or 
more andit tors to mi ike distribution of such estate in the hands 
of executors or adininistrat ys to and among the persons enti- 
tled to the same.’ 

it is clear from these statutory provisions that the Orphans’ 
Court is clothed with authority to distribute estates of decedents 
in the hands of execut vs or administrators, ‘ among the persons 
entitled to the same,” and that by these general terms, as well 
as by epee words, the legislation ¢ mbraces “ creditor gs,” as 
well as “ heirs,” “next of kin,” and “legatecs.” The. ‘ight 
of each to be load in support of his claim, and in 1 Oppos sition to 
every claimant who interferes with it, is necess sarily involved in 
the right to demand payment out of the fund. tach creditor, 
or claimant, has a right to appear and to be heard so far as it 
may be necessary for the protection of his own interest; and 
and of this proceeding the administrator has not the control ; 
nor is he responsible for errors in the distribution so decreed. 
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At a time when the statute of limitations was viewed with dis- 
favor, it was held that an executor or administrator was not 
bound to plead it. This rule was not only applicable to actions 
in which the personal representative of the decedent was en- 
trusted with the management of the defence, and in which the 
pleading was necessarily regulated by his own discretion. It 
has no place in a proceeding before the Orphans’ Court where 
the parties beneficially interested in the fund are recognized as 
having a standing in court, and must, as a consequence of that 
con dition, be permitted to protect their respective interests in 
their own way. It follows that where the fund is not sufficient 
to pay all, each creditor has a right to oppose any other claimn- 
ant by showing payment of the debt; that it is ‘barred by the 
statute of limitations; that the len hi is expired, (if the claim 
be up on a fund arising from the sale of real estate,) or that any 
other defence exists against it; and these rights do not depend 
upon the will of the personal representative of the deceased.— 
The power to decide ‘all questions necessary to a proper distri- 
bution of the fund follows the power of distribution and rests in 
the Orphans’ Court as a necessary incident to the jurisdiction. 
That court is as competent as the Common Pleas to determine 
all questions of law, asthe Judges of both courts are the same ; 
and the Orphans’ Court has ample authority “to send an is- 
sue to the Common Pleas for the trial of facts by a jury,” see. 
{5, act 20th March, 1832. In exercising this jurisdiction, the 
Orphans’ Court adopts generally the principles and practice 
which regulate the court of Chancery in its jurisdiction over 
the same subject. 2 Hare R. 310. 1 Stor y's Eq. sec. 547. 1 
Cr. & Phill. - 

The fund for distribution in this case arises from the judicial 
sale of real estate, and is to be distributed among creditors hav 
ing liens upon it at the time of the sale. The debts of record 
having been discharged, we have before us only that class of 
creditors whose liens originated with the death of Thomas Kit- 
tera. By act of Assembly these liens are limited to five years 
from the death of the person indebted, unless the lien be con- 
tinued by suit or other proceeding prescribed by the statute. 
The lien of the debt claimed by the executor of Anthony Hearn, 
deceased, has been preserved by a suit in the manner, and with- 
in the time required by the act. The same may be said of the 
debt claimed by Alfred Laussaut’s executors. The last men- 
tioned suit was brought against the executor of Thomas Kitte- 
ra, deceased, without making the heirs or devisees partics 
thereto. 

But it seems to have been fully settled that the lien of a debt 
may be continued against the estate of a decedent ‘by the com- 
mencement and due prosecution of a suit either against the 
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heirs or executors or the administrators, as the case may be, 
within the period of five years after the deceise of a debtor.” 
Murphy’s Appeal, 8 W. & 8. 170. 

These are the only creditors whose liens have been continued. 
All the others permitted their liens to expire by neglecting to 
comply with the provisions required by law; and there is noth- 
ing in the nature of their claims to take their cases out of the 
statute which limits their liens respectively to the period of five 
years. 

But it is objected to the claim of George Strobel, executor of 
Anthony Learn, deceased, that he holds as collatera! security, 
certain shares in the Woodland Cemetery, alleged to be of great- 
er value than his debt against the decedent, aud that he refuses 
to surrender them. It was said by the auditor that he ‘ holds 
them contrary to equity,’ and by the court below that * he 
could not demand payment out of the present fund without re- 
assigning all the property which he held as collateral security 
for his claim.’’ The auditor states this creditcr’s claim to be 
$21,358 62. The Judge who made the decree below states it 
at $18,673. But the whole fund in court for distribution is 
only $8,067 80. So that a re-assigument of his collaterals, as 
a preliminary to making claim upon this fund, would be a re- 
lease of his securities upon payment of less than one-half of his 
debt. There is no equity in any such demand upon him. A 
re-assignment of securities, rightfully placed in his hands, can 
only be demanded upon payment, or a tender of payment of 
the whole debt and interest which they were deposited and as- 
signed to secure. It is not pretended that any such tender has 
been made. 

This claim is a fair debt against the estate of Thomas Kitte- 
ra, deceased, and the collaterals are assets of that estate, as- 
signed to secure the payment of it, without any evidence of 
insolvency at the time of the assignment. It was not an appli- 
cation of the assets of the testator to pay or secure the individ- 
ual debt of the executor, but security provided out of the assets 
| bound for the payment of the debt. The receipt of 19th May, 
1848, given for the certificates, is in accordance with the provi- 
sions contained in the assignment of these securities to the cred- 
itor, and is not a conversion of them to his own use. No factis 
reported by the auditor tending to show that this creditor's orig- 
inal right to these collaterals was invalid, or that he has since 
sold them or converted them to his own use. His refusal to 
surrender them, on receiving less than one-half of his just claim 
is certainly no evidence of a conversion. Nor can his refusal 
to produce them in a proceding where his claim is founded al- 
together upon the original debt, and not upon the collaterals, 
be construed to have this effect, unless the demand be accompa- 
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nied with an offer to do equity on the part of the debtor. But 
if it be alleged that the creditor has realized his debt by the 
sale of the collaterals since the decree in the court below, this 
Court, on a proper application for the purpose, will appoint au- 
ditors to take testimony and report the facts in order that 
“right and justice’ may be done. And although the inquiry 
here, upon an appeal, is properly confined to a review of the 
decision of the court below upon the facts there presented, and 
upon the exceptions brought to the notice of that court, there 
is, nevertheless, a discretionary power conferred by the 4th sec- 
tion of the act of 14th April, 1835, to refer the case to auditors 
de novo, when, in the opinion of this court, the justice of the 
case requires such a reference. This discretion is not an arbi- 
trary discretion, but should be regulated by the rules which gov- 
ern courts of common law in granting new trials upon newly 
discovered evidence. 

It is ordered that the decree of the court below be reversed, 
and that the fund in the hands of Harry Conrad, administrator 
de bonis non, &c., of Thomas Kittera, deceased, be paid pro 
rata upon the respective claims of George Strobel, executor of 
Anthony Ilearn, deceased, and Charles Ingersoll and Joseph 
A. Clay, executors of Alfred Laussat, deceased. 


New York Superior Court. 
[Before Oakey, Ch. J. and Sanprorp and Parye, J. J.—April 12th, 1852. 
EZRA FITCH, and others, r. EUGENE A. LIVINGSTON, and another. 


1. A propeller with submerged paddles or screws, is a steamboat within the 
meaning of the New York act of 1826 and 1831. 


to 


. A State may pass such police laws affecting commerce, to operate within its 
own limits not in direct conflict with the provisions of the Corstitution of the 
United States or acts of Congress, as are necessary for the preservation of 
the life, health, personal rights and the property of its citizens. 


oo 


. The provision in the New York statute that a steamboat navigating waters 
within that State shall carry and show two lights when navigating in the 
night, is only a qualification of and is not in collision with the provision of 
the act of Congress of 1838. 


a 


By the term damage in the New York act, is intended damages snstained by 
the steamboat, and not the extent of injury sustained by the owners of the 
boat. 


Mr. ZL. Sanford, for plaintiffs. 


Messrs. H. CU. Benedict and F. B. Cutting, for defendants. 
VOL. XI.—No. X. 
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By the Court. Sanprorp, J.—The Court charged the jury 
that every steam-vessel, navigating the Hudson river, is bound, 
at night, to carry two lighis, in the usual manner; that the 
omission to show two lights was a decided act of negligence ; 
and if the propeller were guilty of it, and the collision were 
justly attributable to that cause, the defendants were liable. 
This presents the principal question in the case. The jury un- 
doubtedly found that the collision was occasioned by the pro- 
peller’s omission to carry more than one light, and we see no 
reason to find fault with their conclusion upon the evidence. 

The provision of the State law on the subject is found in a 
title of the Revised Statutes, entitled, ‘Of the Navigation of 
Rivers and Lakes, and the Obstruction of certain Waters.””— 
The eighth section is as follows: “ Whenever any steamboat 
shall be navigating in the night time, the master of such boat 
shall cause her to carry and show two good and sufficient lights, 
one of which shall be exposed near her bows, and the other near 
her stern, and the last shall be, at least, twenty feet above her 
deck.” This enactment was originally made in 1826, (1 R. 8. 
684; Laws of 1826, p. 253, §§ 3, 4.) The necessity for such 
a regulation, in the crowed channel of the Hud:on, was abund- 
antly shown by the evidence on the trial. 

The defendants contend, first, that the hybrid class of steam 
vessels, designated as propellers, are not steamboats, within the 
meaning of this statute; that the act was designed for steam- 
boats as then known, constructed with side paddles, and moved 
solely by steam, and does not apply to vessels propelled by sails 
as well as steam, using stern merged paddles or screws; and 
that such steam vessels were not known when the revised stat- 
utes were adopted. We do not think this argument has any 
weight. <A vessel propelled by steam is a steamboat within the 
meaning of the act, whether the power be applied in one part 
of the vessel or another, and whether the vessel uses the auxil- 
iary power of sails, or relies solely upon steam. The propellers 
attain a high rate of speed, and are as dangerous, at nizht, to 
other crafts navigating the river, in proportion to their relative 
speed, as the large passenger steamboats running from sixteen 
to twenty miles an hour. They are clearly within the letter as 
well as the spirit of the law. 

The great point of the defence is, that the propeller w:s not 
bound to carry more than one light, because she was a vessel 
owned in another State, navigating a river subject to the juris- 
diction of Congress, under a national enrolment and license.— 
The act of Congress of July 7, 1838, (Ch. 191, of acts of C., 
1838, p. 171, § 10,) makes it the duty of the master and owner 
of every steamboat running between sunset and sunrise, to car- 
ry one or more signal lights, that may be seen by boats naviga- 
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ting the same waters, under the penalty of two hundred dollars. 
It is contended that under this aw the propeller was not bound 
to carry more than one light, and if she complied in that re- 
spect with the act of Congress, she was fully and properly 
equipped ; whereas the court instructed the jury that the act 
of Congress did not affect the State law on the subject. 

The defendants argue that no one State has a right to pre- 
scribe the fitments necessary for a coasting vessel from another 
State coming into its waters, nor pass laws regulating or pre- 
scribing commerce and navigation between its own territories 
and those of other States ; that its power over these subjects is 
restricted to its own inland commerce; that the State law re- 
quiring two lights upon steamboats navigating our waters, is 
clearly an act regulating navigation, and therefore void as to 
coasting steamboats licensed and navigating under the laws of 
Congress ; and Ogden ys. Gibbons, 9 Wheat., 189, and the Pas- 
senger Cases, 7 Howard's U. 8. R., 283, 311, 423 and 435, 
were relied upon as decisive authorities in favor of the defend- 
ants. 

This point presents the long vexed question as to the extent 
to which the respective States may go, in enacting laws which 
directly or incidentally regulate commerce. The constitution 
of the United States has given to Congress the power “ to regu- 
late commerce with foreign nations, and among the several 
States, and with the Indian tribes.” It is agreed that naviga- 
tion, from one State to another, is commerce, within the mean- 
ing of the constitution. It is still an open question whether 
this power is so far exclusive as to make void all State legisle- 
tion which regulates commerce or navigation, in matters not 
legislated upon by ongress, though the weight of authority is 
that such legislation is valid. Passenger Cases, 7 Howard, 399, 
430, 471, 488, 498, 545, 554; License Cases, 5 Howard, 504, 
581, 583. <A solution of that question, in favor of the State 
authority, would not relieve this case, because, since the revised 
statutes, Congress has legislated upon it by the act of 1888. 
Judge Woodbury, in his able and elaborate opinion in the Pas- 
senger Cases, p. 557, claims a concurrent power in respect of 
commerce on the rivers between different States. We do not 
feel at liberty however to repose our judgment solely on that 
general ground. 

There are some regulations which have been conceded, or 
clearly established, in favor of State legislation. Su-h are the 
laws imposing health, quarrantine, and harbor regulations and 
restrictions, those regulating inspections, sales by auction, and 
the preservation of vessels and property wrecked, and the laws 
respecting pilots and pilotage ; acts of Congress recognize and 
enforce some of these laws; and the State pilot laws are often 
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referred to as standing by force of theact of Congress of 1789 ; 
but it is difficult to understand how that act can support the 
multitude of pilot laws enacted by the different States since its 
passage. Except the act of Congress of 1837, so far as it bears 
on the subject, almost the entire mass of pilot laws in this Uni- 
on rest upon the unsupported validity of the State laws. (See 
5 Howard, 580.) 

All of these classes of State laws, to which we have referred, 
affect commerce more or less directly. Many of them directly 
regulate navigation, both foreign and between the States ; they 
have been sanctioned, or silently acquiesced in, on the ground 
that they are police regulations, ordained under the power which 
every State of necessity retained for its self-preservation, in the 
distribution of legislative power between the States and the gen- 
eral government. The definition of police powers is not clearly 
ascertained in those cases where they have been considered by 
the Supreme Court of the United States. A broad legal defi- 
nition of the term embraces all legislation for the internal reg- 
ulation and domestic order of the State. 4 Bl. Com., 162. In 
5 Howard, 583, Chief Justice Taney says, the police powers of 
a State are nothing more or less than the powers of government 
inherent in every sovereignty to the extent of its dominion.— 
Another learned Judge observed, that the police of the ocean 
belongs to the general government, but not that of the harbors 
and the land. 5 Howard, 471; 7 Ibid., 523. The subject was 
much discussed by the judges of the Supreme Court in the Pas- 
senger case3, as well as in many prior Cascs in that court; but 
the line of distinction between laws affecting commerce, which 
are within the police powers of the respective States, and those 
which, assuming to operate within the States, trench upon the 
authority of Congress under the constitution, is still vaguely 
marked. 

If any principle may be deduced from the decisions and the 
opinions of the Jueges of that tribunal, it is this—that each State 
may pass such laws, affecting commerce, to operate within its 
own limits, not in direct conflict with the provisions of the con- 
stitution of the United States or acts of Congress, as are neces- 
sary for the preservation of the life, the health, the personal 
rights, and the property of its citizens, and of those enjoying 
its protection. To that extent, it appears to us, the municipal 
laws of the respective States must be valid, whether they be 
ealled police laws or by any other name. 

The State laws regulating vessels in ports and harbors, pilot- 
age, and the quarantine of vessels, cargoes, and passengers, are 
very striking illustrations of this principle; and of the same 
character, and clearly falling within the principle, is the act of 
the legislature of this State, regulating the navigation of our 
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rivers and lakes. It was indispensable to provide, by stringent 
enactments, for the safety of lives and property, when so power- 
ful an element as steam came to be in common use in our nar- 
row rivers and crowded inland waters—hence the passage of the 
act of 1826, continued in force and extended by the revised 
statutes. The statute prescribes, among other things, that 
steamboats navigating our waters, shall, on meeting, pass each 
other to the starboard side; that on passing each other when 
going in the same direction, they shall leave a space of twenty 
yards between them; that they shall carry and show two lights 
when navigating in the night ; that the engines shall be stopped 
while passengers are landing or being received on board and the 
like; and in respect of Lake Champlain and the Iudson river, 
all vessels at anchor, in the night, shall show a light in their 
rigging, twenty feet above the deck. 

All these are regulations manifestly proper, and indeed ne- 
cessary for the preservation of life and property; and if they 
do not come within any decision, as a police power of the State, 
they clearly fall within the principle which we have endeavored 
to extract from the nature of the subject, and the authorities 
bearing upon it. 

It may be argued, however, that the particular provision in 
question cannot stand, because it adds to the requirement of the 
act of Congress, and is thus directly in conflict with it; the lat- 
ter saying that a steam vessel may navigate with one light, 
while the State law says that it shall not navigate with less than 
two. 

We answer, that the addition of a further qualification, is not 
in direct collision with a law prescribing the first qualification. 
The act of Congress does not provide that it shall be sufficient 
for a steamboat navigating at night to be equipped with one 
light only, or that ifso equipped, he shall be at liberty to navi- 
gate in all waters, whether inland or on the coast. Licensed 
steamboats derive their right to navigate from State to State, 
not under this act of 1858, but under the various navigation 
acts passed by Congress. A compliance with the provisions of 
the acts of Congress, does not exonerate licensed vessels from 
observing the local laws and usages which require further equip- 
ments in particular waters for the protection of all vessels navi- 
gating those waters. The act of Congress of 188 requires cer- 
tain safeguards to be observed by steamboats; one of which is, 
that they shall show at night at least one light. A State, find- 
ing those safeguards insufficient, within its waters, adds others 
which are necessary to preserve life and property. There is no 
direct conflict. The act of Congress has full scope in waters 
not within a State, and alone governs in inland waters as well as 
those, except where the police regulations of a State, operating 
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within the State, require additional precautions. There a steam- 
boat carrying only one light, escapes the penalty of the act of 
Congress, but may be subject to pay for an injury occasioned 
by her omission to comply with the municipal regulations of the 
State. 

To the extent of the implied conflict between the two laws, 
arising from the addition of further equipmerts by the State 
law, it is clear to us the municipal law of the State must gov- 
ern. Inrespect of matters touching commerce, which are plain- 
ly within the concurrent authority of the $ States, as being police 
regulations, it seems to us that the paramount duty of every 
government to provide for the security of life, to say nothing of 
property, must determine the point in favor of the State laws, 
when they add to the Congressional requirements. If this were 
otherwise, a system of unwise, or what is not supposable, per- 
verse, legislation by the national government, might soon depop- 
ulate our prosperous city with imported pestilence, strew our 
coast with the wrecks of unskilfully piloted vessels, and fill our 
noble Hudson with the hulks of steamboats and river craft de- 
stroyed by collisions. 

The same principle that would, on this ground, overturn the 
statute of the State involved in this cause, would destroy all 
laws regulating pilotage and quarantine, w hich go beyond what 
Congress deems proper at any time to’ enact on those subjects. 

It was argued by the defendants’ counsel that the effect of a 
statute of the State was different from that of a usage of navi- 
gation. But wherein is the difference? A usage of navigation, 
peculiar to the Hudson River, for example, has prevailed twelve 
years, when an act of Congress, relative to the coasting trade, 
prescribes a rule on the same subject, widely different, though 
not directly in conflict with the usage. The latter, so far as it 
has any force, has it as a portion of the unwritten municipal law 
of the State ; and if the legislation of Congress, adopted after 
a State statute, make void the latter so far as it adds to or dif- 
fers from the congressional rule, how can the unwritten law es- 
cape the same consequence? It seems to us that both alike must 
give way, unless they can stand as a part of the internal police 
of the State, the control of which always remained in the State 
governments. 

In matters upon which Congress has not legislated, the courts 
of the United States in this district and circuit, adopt the State 
law, recognizing the statutes of the State and the established 
usages of navigation as valid. Since the argument of this cause, 
we have observed two decisions of the very learned and experi- 
enced District Judge, to this effect. Judge Bett’s Decisions in 
Admiralty, March 11, 1851 In one of them, Vandewater vs. 
Westervelt, a case of collision in the East River, the State act 
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of April, 12, 1848, was applied, and the judge remarked that 
the district court enforced the observance of the State law in 
navigating State waters. The other case, Van Pelt vs. Steam- 
boat Niagara, was also one of a collision in the East river, be- 
fore the act of 1848. The court made the same observation in 
respect to a provision of the revised statutes of this State, here- 
tofore cited, which requires vessels meeting on opposite courses 
to pass each other on the starboard side; and on that provision 
as well as the maritime law, the libellant recovered damages. 

When the libel of the propeller against the Santa Claus, for 
the collision in question in this suit, was before the courts of 
the United States, the enactment of the statute of 1826, and 
the revised statutes, relative to two lights on steamboats navi- 
gating at night, was not discussed or mentioned, as we are au- 
thoritatively informed. Judge Betts, in his opinion, alluded to 
the strong evidence given to show that unless there was a head 
light as well as a stern light, upon the propeller, there would 
be no means for vessels meeting her to know what direction she 
was taking; and he was inclined to hold that the omission of a 
forward licht was negligence on the part of the propeller; but 
the state of the pleadings prevented the claimants from taking 
that ground. 

When the case of the Santa Claus came up on appeal in the 
U. S. Cireuit Court, the answer of the claimants had been 
amended, and further evidence was given. Judge Nelson said 
he regarded the proof clear, as it was in the District Court, that 
the two lights were important to enable a vessel to discern the 
course of another approaching ; and because the fact that the 
propeller had not a bow and stern light was calculated to mis- 
Jead the Santa Claus as to her course, and thus, in part, occa- 
sioned the collision, he held that the Santa Claus was not re- 
sponsible in damages. 

We have referred to these judgments of the District and Cir- 
cuit courts, as showing the uniform application of the local law, 
both statutory and by usage, in matters directly affecting navi- 

gation. In the case of the Santa Claus, the omission to show 
two lights, though reposed on proof of its necessity instead of 
the st :tute of the State, was in the Circuit Court held decisive 
against the propeller, notwithstanding the act of Congress of 
1838 was referred to in both courts, and was therefore consid- 
ered by the respective judges. We are confident that the pc- 
sition of the Santa Claus in those courts, would not have been 
weakened by a reference to the positive statute of the State to 
the same effect, as the practice proved to have been necessary 
for the safety of vessels navigating our rivers in the night ; and 
that the judges would have enforced the State law, if it had 
been brought to their notice. The practice of those courts in 
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reference to the State laws, seems to warrant us in this conclu- 
sion, and to sanction the validity of such laws, to the extent 
which we have claimed for the statute bearing upon this case. 

The question is one of governmental power, made difficult of 
solution by the nature of our State and confederated system. 
It should be cautiously and maturely considered, whenever it 
arises, both to give full effect to what is exclusive in Congress 
and not to infringe upon legislation for matters within the re- 
spective States by them deemed essential for the welfare and 
protection of their citizens. When thus regarded, with a de- 
termination on all hands to avoid collision between the authori- 
ty of the State and that of the general government, wherever it 
is possible without a sacrifice of duty, cases of conflict will, we 
trust, be of rare occurrence. And we do not doubt that in 
this spirit, the State law involved in this case will be upheld in 
the Federal Courts, as well as in our own. 

There was no error in the ruling of the judge on this subject 
at the trial. 

A multitude of propositions were submitted to the judge at 
the trial, with a request that he would charge the jury conform- 
ably to them, and an exception was taken upon his omission so 
to instruct the jury. Some eighteen of these propositions were 
brought to our notice by the points made upon the argument. 
Those which relate to the act of Congress and the amount of 
damages, we notice at large. As to all the others, it suffices to 

say that those not left to the jury substantially as the defend- 

ants requested, were covered by the submission of the question 
of negligence on the part of the plaintiffs, in the sixth and sev- 
enth paragraphs of the charge. 

The question of damages remains to be considered. The item 
of twenty-five dollars for the barber’s loss, was no part of the 
injury, either to the vessel or the owners, and was wholly inad- 
mnissible. ‘The sum of nine hundred dollars, allowed for the de- 
tention of the Santa Claus, while she was undergoing repairs, 
is the principal disputed claim for damages. 

The statute which authorizes the preceeding adopted in this 
case, [laws of 1831, ch. 318, page 421, ] provides that whenever 
a vessel, in a collision occasioned through the negligence or wil- 
ful misconduct of those navigating another vessel, shall thereby 
have sustained damage to the extent of fifty dollars, or upwards, 
the owner of the damaged vessel shall have a lien on the vessel 
which caused such damage, her tackle, apparel and furniture, 
to the extent of such damage. The bond which was given to 
discharge the warrant of attachment against the propeller, 
(Ibid. aR. 8., 495, § 15,) was upon the condition that the ob- 
ligors should pay the amount of such claim or demand as the 
plaintiffs should establish to have been subsisting liens upon the 
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propeller, at the time of exhibiting the same to the officer who 
issued the warrant. The recovery must therefore be confined 
to the lien which the plaintiffs had upon the propeller, and that 
lien, by the literal terms of the statute giving the remedy, is 
the extent of the damage sustained by the plaintiffs, the owners 
of the boat. 

In the ease of Finch vs. Brown, 13 Wend., 601, this point 
came before the late Supreme Court, soon after the passage of 
the act of 1831. The Court held that ina suit on a bond, given 
precisely as this bond was given, the measure of damages was 
the actual damage to the vessel injured—that is, the amount 
necessary to repair and put her in as good condition as when 
the accident happened; and that the plaintiff could not recover 
for the loss of earnings, or his other like damages, consequent 
upon the collision. The court said that the owner must look 
for these in an action on the case, as he might have done before 
the statute. A new trial was granted in that case, solely be- 
cause the court was satisfied, from the amount of the verdict, 
that the jury gave damages for the loss of earnings, or other 
injury to the owner, in addition to the actual damage to the 
vessel. Itis therefore a direct authority upon the question 
before us, and is decisive against the claim for the plaintiffs’ loss 
by the detention of their steamboat. 

The other charges allowed by the jury, of which the defend- 
ants complain, were properly allowed as damages to the steam- 
boat. Thus, the charges for towing her from the place of the 
accident to New York, and thence to the dry dock, were a ne- 
cessary expense towards repairing the injuries she had sustain- 
ed. So of the wharfage while the repairs were made. As to 
the charge marked “ steward’s bill,” in the statement on which 
the jury noted their allowances, it appears in the evidence as 
furniture of room,” and testified to by the captain as 
being among the repairs made to the Santa Claus. 

The allowance of interest was also objected to. As to this, 
the jury are always at liberty to allow interest in cases of this 
kind. In actions of assumpsit, for not delivering goods on a 
bill of lading, or charter-party, interest is allowable, if there 
were any wrongful or improper conduct; and it is allowed on 
an unliquidated debt, payable at a fixed time, as upon rent pay- 
able in services and grain. Van Rensselaer vs. Jewett, 2 
Comst., 135. The amount of the plaintiff’s lien upon the pro- 
peller, though not liquidated, was due and payable when the 
bond was executed; and we have no doubt they are entitled to 
recover interest upon it, from that date. 

The verdict must be reduced according to the views above 
stated, pursuant to the reservation in the case, and the motion 
for a new trial is thereupon denied. 
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Judgment for the plaintiffs, for $2,036 55, and interest from 
the date of the bond, June 9th, 1846, 

Parne, J., dissented from so much of the opinion of the court 
as related to the validity of the statute of the State of New 
York, requiring steamboats navigating at night to show two 
lights, in its application to vessels enrolled and licensed under 
the act of Congress. 


United States District Court. 
UNITED STATES vr. HANWAY. 
Charge of the Court by Judye Grier—Phil'a,, Dee. T. 1851, 


GENTLEMEN OF THE JuRY:—We must commend the patient 
attention which you have thus far given to this most important and 
interesting case. It has taken up much of your time and caused 
you some personal inconvenience, but not more perhaps than the 
importance of the issue, both as respects the imterests of the 
public and your duty to the prisoner whom you have in charge, 
has necessarily required. 

It has been the anxious desire of the Court, notwithstanding 
the pressure of other duties, to give ample time and opportunity 
fr the careful and full investigation of the facts and law, bear 
i1g on the case—not only because it is the first of a numerous 
list of cases of the same description which involve the issue of 
life and death to the parties immediately concerned, but be- 
cause we know that the public eye is fixed upon us, and de- 
mands at our hands the unprejudiced and impartial performance 
of the solemn duties which we have been called to execute. 

The prisoner at the bar has a right to require of you that you 
should not permit the atrocity of the transaction, or your hor- 
ror of the offence with which he is charged, or your proper de- 
sire to vindicate the insulted laws of the country, to cause you 
to forget your duties to him, and convict him without full and 
satisfactory proof of his guilt. 

The government also, while it cannot desire the sacrifice of 
an innocent individual for the purpose of public example, has a 
right to demand of you a firm, a fearless, and unflinching per- 
formance of your duty, and that the verdict you shall render 
shall be a fue verdict according to the evidence which you have 
heard, and the law as explained to you by the court. 

Before proceeding to notice more particularly the questions 
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of law or fact arising in this case, or the defendant’s complicity 
in the transaction, suffer me to advert to some matters, which 
though only historically known to us, yet having passed before 
our eyes as citizens of the Commonwealth, may have a tendency 
to create in our minds some bias on this subject, but which should 
not be permitted to affect your verdict, whatever your private 
sentiments and feelings may happen to be. 

Without intimating any opinion as to the guilt or innocence 
of the prisoner at the bar, it must be admitted that the testimce- 
ny in this case has clearly established, that a most horrible out- 
rage upon the laws of the country has been committed. 

A citizen of a neigboring State, while in the exercise of his 
undoubted rights, guaranteed to him by the constitution and 
laws of the United States, has been foully murdered by an 
armed mob of negroes. Others have been shot down, beaten, 
wounded, and have with difficulty, escaped with their lives. An 
officer of the law, in the execution of his duty, has been openly 
repelled by force and arms. 

All this has been done in open day—in the face of a portion 
of the citizens of this Commonwealth, whose bounden duty it 
was as good citizens to support the execution of the laws—with- 
out any opposition on their part—without any attempt at inter- 
ference to preserve the peace; and who, if they did not direct- 
ly encourage or participate in the outrage, looked earclessly 
and coldly on. ‘These, I say, ave facts established in this case 
beyond contradiction. 

That it is the duty, either of the State of Pennsylvania or of 
the United States, or of bith, to bring to condign punishment 
those who have committed this flagrant outrage on the peace 
and dignity of both, cannot be doubted. 

It is now more than sixty years since the adoption of the con- 
stitution of the United States. Under its benign influence we 
have become a great and powerful nation; happy and prosper- 
ous at home, feared and respected abroad. And why has this 
confedeyzacy obtained such an immeasurable superiority over the 
other republics on this continent ? Itis because, here, we have 
a moral, virtuous and a religious people, and a firm, fearless and 
impartial administration of the laws—because, here, the minor- 
ity uphold the constitution and laws imposed by the majority— 
because we have not here pronunciamentos, rebellions and civil 
wars, caused by the lust of power, by ignorance, faction or fa- 
naticism, which in other countries have marred every attempt 
at free government. 

That the people of the great State of Pennsylvania have a 
loyalty, fidelity, and love to this Union and the constitution and 
laws which have so exalted us asa nation, cannot be doubted; 
and yet I grieve to admit, that the only trials and convictions 
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on record for armed and treasonable resistance to the laws of 
the United States since the adoption of the constitution have 
their venue laid in Pennsylvania. 

But these were more than fifty years ago, and before we had 
hecome accustomed to the working of a new and untried exper- 
iment in self-government, or anticipated its glorious results. It 
is not our purpose to excuse or vindicate these early outbreaks 
of popular insubordination, which were soon suppressed by mil- 
itary force and the impartial execution of the laws by courts and 
juries. 

But, without at present expressing any opinion whether the 
present outrage is to be classed under the legal category of riot, 
murder or treason, we think it due to the reputation of the peo- 
ple of this commonwealth, to say, that (with the exception of a 
few individuals of perverted intellect, some small districts or 
neighborhoods whose moral atmosphere has been tainted and 
poisoned, by male and female vagrant lecturers and conven- 
tions,) no party politics, no sect of religion, or any respectable 
numbers or characters can be found within our borders who have 
viewed with approbation or looked with any other than feelings 
of abhorrence upon this disgraceful tragedy. 

It is not in this Hall of Independence, that meetings of in- 
fariated fanatics and unprincipled demagogues have been held 
to counsel a bloody resistance to the laws of the land. It is not 
in this city that conventions are held denouncing the constitu- 
tution, the laws and the bible. It is not here that the pulpit 
has been desecrated by seditious exhortations, teaching that 
theft is meritorious, murder excusable, and treason a virtue. 

The guilt of this foul murder rests not alone on the deluded 
individuals who were its immediate perpetrators, but the blood 
taints with even deeper dye the skirts of those who promulga- 
ted doctrines subversive of all morality and all government. 

This murderous tragedy is but the necessiry development 
of principles and the natural fruit from seed sown by others 
whom the arm of the law cannot reach. 

In making these remarks, we prefer to speak the truth in 
plain language, without seeking for bland euphuisms or flatter- 
ing terms of respect for the promulgators of principles which we 
verily believe are not only dangerous to the peace, gir cos | 
and happiness of the citizens of these United States, and lead- 
ing to the dissolution of the Union, but subversive of all human 
government. 

I have adverted to these matters which must have forced 
themselves on your minds and attention before the commence- 
ment of this trial, in order to warn you against suffering them 
to bias your minds in this case. This defendant must stand or 
fall by the evidence in the cause, and not be made the scape- 
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goat or sacrifice for the offences of others, unless he be proved 
to have participated in them. But if that shall have been made 
to appear by the evidence, it will be no excuse or defence for 
him, that others are equally guilty with himself. It is due to 
him, however, to say that there is no evidence before us that 
the prisoner attended any of these conventions got up to fulmi- 
nate curses against the constitution and laws of the country, to 
libel its best citizens, and to exhort to a seditious and bloody 
resistance to the execution of its laws. 

You will have observed that the bill of indictment charges 
the defendant with treason in resisting the execution of a cer- 
tain law of Congress concerning fugitives from labor, which has 
been the object of much controversy and agitation, and on which 
it may be proper to make a few remarks before proceeding to 
the more immedia’e merits of the case. 

The learned counsel for the prisoner, having a due regard for 
the high character which they sustain in their profession, have 
not made the objection to this law which has been so clamor- 
ously urged by many presses and agitators, that it is unconsti- 
tutional. It is true, some ecclesiastical assemblies in the north 
treating it, we presume, as a question of theology or orthodoxy, 
have ventured to anticipate the decision of the legal tribunals 
on this subject. But as highly as we respect their opinions on 
all questions properly within their cognizance, we cannot receive 
their decisions as binding precedents on questions arising under 
the constitution. 

The constitution enacts that ‘no person held to service or 
labor, in one State, under the laws thereof, escaping into an- 
other, shall, in consequence of any law or regulation therein, 
be discharged from such service or labor, but shall be delivered 
up on claim of the party to whom such service or labor may be 
due.” This is the supreme law of the land, binding not only 
the respective States as such, but on the conscience and con- 
duct of every individual citizen of the United States. It is 
well known that, without this clause, the assent of the Southern 
States could never have been obtained to this compact of Uni- 
on. And if, contrary to good faith, it should be practically 
nullified—if individuals or State legislatures in the North ean 
succeed in thwarting and obstructing the execution of this arti- 
cle of our confederation and the rights guaranteed to the South 
thereby, they have no right to complain if the people of the 
South should treat the constitution as virtually annulled by the 
consent of the North, and seek secession from any alliance with 
open and avowed covenant breakers. 

Every compact must have mutuality ; it must bind in all its 
parts and all its parties, or it binds none. Those States in the 
North whose legislation has made it a penal offence for their 
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judicial and executive officers to lend their assistance in the ex- 
e:u i n of this clause of the constitution, and compels them to 
disregard their solemn oath to support it, have proceeded as far 
and perhaps farther, in the path of nullification and secession 
than any Southern State has yet done. I know it is attempted 
to justify such legislation by casting the blame on the Supreme 
Court of the United States, and quoting certain dicta of some 
of the judges in the case of the Commonwealth vs. Prigg. The 
qaestion before the court in that case, and the only question 
which could be decided, was this, and this only,— 

“That the master of a fugitive having a right under the con- 
stitution to arrest his slave without writ, and take him away ; 
any State legislation which interfered with, or obstructed that 
right, and (as in the case before the court) punished the master 
or his agent, as a kidnapper, was void.” Tlow such a decision 
can justify such legislation it is not easy to perceive. 

The act of Congress of 1792, which was first made to enforce 
this clause of the constitution, was found to be defective and in- 
operative; end chiefly because it provided no legal process or 
pullic officer to make the arrest of the fugitive and bring him 
before the mazistrate. 

The forcible arrest and seizure of a man without any writ or 
semblance of legal authority, justly became odious, because it 
was liable t» very great abuse. There was nothing to distin- 
guish the arrest of a master from the seizure cf the vile kidnap- 
per and man stealer. The act of 1850 remedies this evil; it 
gives the master legal process and an officer of the law to make 
the arrest, and moreover gives the party arrested the benefit of 
a hearing and the decision of a judicial officer, before he can 
be deported. The free colored man who was before liable to 
capture by kidnappers, is better protected by this law than he 
was before. 

In this feature alone is there any characteristic difference 
between this act and the act of 1793, to which it is a supple- 
ment—no objection had ever been urged to that act, that it was 
ncounstitutional, because it did not give the alleged fugitive a 
jury trial. In no case of extradition either of fugitives from 
just'ce or from labor, where the only question to be decided 
is the identity of the person whose reclamation is sought, had 
it eves been heard that the country or State to which he fled, 
was to try the question of his guilt or innocence, or pass upon 
his rig its and duties in the State from which he fled. And yet 
th’s newly discovered argument is the only one which has ever 
been urged, with any pretence even of plausibility, by those 
who make so great clamor against this act. 

The t.uth is, the shout of disapprobation with which this act 
has been received by some, has been caused, not because it is 
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injurious or dangerous to the rights of freemen of color in the 
United States, or is unconstitutional; but because it is an act 
which can be executed, and the constitutional rights of the mas- 
ter in some measure preserved. The real objection with these 
persons is to the constitution itself, which is supposed to be void 
in this particular from the effect of some “higher law,’”’ whose 
potential influence can equally annul all human and all divine 
law. 

It is true that the number of persons whose consciences af- 
fect to be governed by such a law, is very small. But there is 
a much larger number who take up opinions on trust or by con- 
tagion, and have concluded this must be a very pernicious and 
unjust enactment, for no other reason than because the others 
shout their disapprobation with such violence and vituperation. 
And possibly, some might be found who affect to join in the 
chorus with some slight hopes that they may be able to ride 
into place and power on the waves created by continual agitation 

It may not be said of this law, or perhaps of any other, that 
it is perfect, or the best that could possibly be enacted; or that 
it is incapable of amendment. But this may truly be said, that 
while there are so many discordant opinions on the subject, it 
is not possible that a better compromise will be made; and, 
most probably, none of us will live to see an act on this subject 
made to please every one. 

Let it suffice, for the present to say to you, gentlemen of the 
jury, that this law is constitutional; that the question of its 
coustitutionality is to be settled by the courts, and not by con- * 
ventions cither of laymen or ecclesiastics ; that we are as much 
bound to support this law as any other; and that public armed 
opposition to the execution of this law is as much treason as it 
would be aga‘nst any other act of Congress to be fonnd in our 
statute book 

Let us now proceed to examine more particularly the specific 
charges laid in this bill of indictment, the evidence given to 
support them, and the questions of law involved in the ease. 

The bill of indictment charges that the prisoner, Castner 
Hanway, wickedly intending and devising the peace and tran- 
quility of the United States to disturb and prevent the execu- 
tion of the laws thereof, to wit: “an act respecting fogitives 
from justice and persons escaping from the service of their mas- 
ters,” approved February 12th, 1793, and another act, supple- 
mentary to the same, passed on the 18th of September, 1850 
did on the 11th September, 1851, wickedly and traitorously in- 
tend to l:vy war against tLe United States. 

It then sets forth five several overt acts,— 

1st. That with alarge number of persons armed andarrayed 
with warlike Weapons, with purposes to oppose and prevent, by 
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means of intimidation and violence, the execution of the said 
laws, he did wickedly and traitorously levy war against the 
United States. 

2d. That in pursuance of said purpose, the prisoner and oth- 
ers s) armed and traitorously assembled to prevent the execu- 
tion of said laws, did with force and arms traito ously resist one 
lin y I. Kline, an officer of the U- States, di ly appciated, from 
executing lawful process, and wickedly and traitorously did 
prevent by furce and intimidation, the execution of the said 
laws. ‘ 

ord. The third is the same as the second, with this addition, 
that they assaulted Kline, and liberated from his custody per- 
sons arrested by him, who owed service and labor to Edward 
Gorsuch under the laws of Maryland, thereby traitorously pre- 
vent ng the execution of said laws. 

4th. ‘That the prisoner, with the others, did traitorously meet, 
conspire, and consult to oppose, resist and prevent by force the 
execution of said laws. 

Sth. That in pursuance of said traitorous intention, he pre- 
pared divers books, letters, resolutions, addresses, &c., which 
he caused to be dispersed, containing incitements and encour- 
agements to fugitives and others to resist, oppose and prevent 
by violence and intimidation the execution of said laws. 

Whether the allegations of this bill of indictment are sup- 
ported by evidence, is the matter which you are sworn to try. 

In assisting you to arrive at a correct conclusion on these 
points, it is not the intention of the court to intimate an opin- 
ion on any disputed fact. ‘These are to be decided by the jury 
on their own responsibility and the oath they have respectively 
taken to give a true verdict. 

But there are certain facts in the case which have not been 
disputed by the learned counsel, and which, in speaking of this 
case, we may assume to have been satisfactorily proved, as they 
have not been denied. ‘They are thes»: 

That Edward Gorsuch, a citizen of Maryland, was the owner 
of certain slaves, or persons held to labor by the laws of that 
State. That these slaves had escaped and fled into Pennsylva- 
nia, and were known to be lurking in the neighborhood of the 
village of Christiana, in Sadsbury township, Lancaster county. 
That Edward Gorsuch came to Philadelphia in September last, 
and obtained warrants, for the arrest of these fugitives, from 
E. D. Ingraham, Esq., a commissioner of this court, having au- 
thority by law to issue such warrants. That these warrants 
were put into the hands of Henry H. Kline, an officer duly au- 
thorized to execute them. 

That on the morning of the 11th of September, about day- 
light, the offieer, Henry U. Kline, accompanied by Edward 
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Gorsuch, his son Dickenson Gorsuch, and his nephew Dr. Thom- 
as Pierce, his cousin, J. M. Gorsuch, and Nicholas Hutchins 
and Nathan Nelson, citizens of Maryland, proceeded to the 
house of one Parker. 

That a person who was recognized as one of the fugitives for 
whom the warrants had been issued, was seen to come out of 
the house. 

That the fugitive on seeing the officer and his company, im- 
mediately fled into the house and up stairs, leaving the door 
open behind him. That Mr. Gorsuch pursued him, followed by 
the officer. 

That a number of negroes were collected up stairs, armed in 
various ways and determined to resist the capture of the fugi- 
tives. That a gun was fired by one of them at Mr. Gorsuch, 
and others of his assistants were struck with missiles thrown 
from the upper windows. That a pistol was then fired by the 
officer, not aimed at the negroes, but rather to frighten them 
and let them know their assailants were armed. 

That a parley was then held between the parties, and the 
negroes informed that the officer had legal process in his hands 
for their arrest. That the negroes demanded time for the pur- 
pose, as was supposed, of offering terms of surrender, but in 
reality, perhaps, to gain time for the arrival of assistance from 
the neighborhood. That after some lapse of time, the defend- 
ant arrived on the ground, and at the same time, or soon after, 
large numbers of negroes began to collect around with various 
weapons of offence, such as guns, clubs, scythes, and corn cut- 
ters. 

That on the arrival of these reinforcements, the persons in 
in the house set up a yell of defiance. That the officer made 
known his character, and exhibited his writs to the defendant, 
and another white man who had arrived on the ground, and de- 
manded their assistance in executing the warrants, which was 
refused. That the ollicer deeming the attempt to execute h’'s 
writs in the face of a numerous armed and angry mob of ne- 
groes hopeless, made no further attempt to do so, being content 
to escape with his life. 

That the mob of armed negroes, now amounting to near or 
over one hundred persons, immediately made an attack upon 
the party who attended the officer. Edward Gorsuch was then 
shot down, beaten with clubs, and murdered on the spot. His 
son, who came to his assistance, was sot and wounded, and with 
difficulty escaped with his life. 

Dr. Pierce, the nephew, was surrounded and beaten, but cs- 
caped with his life. 

It is in evidence, also, and not disputed, that on the preced- 
ing evening, notice had been given in the neighborhood, by a 
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negro who had followed the officer from Philadelphia, that an 
arrest of the fugitives was intended, and that the concourse and 
riot of the morning, was evidently by preconcert and in conse- 
quence of such information. 

Without at present further noticing the history of the trans- 
action, or expressing any opinion of the conduct of the white 
people in the neighborhcod, on the oceasion, or of the misera- 
ble farce of the jury of inquest, got up as an aftcrpicce to this 
disgraceful tragedy, we may say that the evidence has clearly 
shown that the participants in this transaction are guilty of 
riot and murder at least—whether the crime amounts to trea- 
son or not will be presently considered. 

Two questions present themselves for your inquiry— 

Ist. Was the defendant, Castner Hanway, a participant in 
the offences proved to have been committed ? Did he aid, abet 
or assist the negroes in this transaction, without regard to the 
grade or description of the offence committed ? 

2d. And secondly, if he did, was the offence treason against 
the United States, as alleged in the bill of indictment ? 

The first of these questions is one wholly of fact, and for your 
decision alone. The last is a mixed question of law and fact. 
On the law, you have a right to look to the court, for a correct 
definition of what constitutes treason, but whether the defend- 
ant has committed an offence which comes within that category 
is, of course, a matter of fact for your decision. 

When a murder is committed, all who are present, aiding, 
abetting and assailing, are equally guilty with him who gave the 
fatal stroke. 

An abettor of a murder in order to be held liable as a prin- 
cipal in the felony, must be present at the transaction ; if he 
is absent, he may be an accessory. ut in treason all are prin- 
cipals, and a man may be guilty of aiding and abetting, though 
not present. 

“Tf one man watch while another breaks into a house at 
night and robs it, both are guilty of burglary.” 

“Tf A comes and kills a man and B runs with an intent to 
assist him, if there should be occasion, though in fact he doth 
nothing, yet he is a principal, being present as well as A.” 

“‘ If divers persons come with oneassent to do mischief, as to 
kill, rob or beat, and one doeth it, they are all principals in the 
felony.” 

‘“‘ If many be present, and one only gives the stroke, whereof 
the party dies, they are all principals.”’ 

“Thus if two fight a duel, and one of them is killed, the se- 
conds who are present, are both guilty of murder.” 

“Tf A and B be fighting, and C, a man of full age comes by 
chance, and is a looker on only, and assists neither, he is not 
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guilty of murder or manslaughter, but it is a misprision for 
which he shall be fined, unless he uses means to apprehend the 
felon.” 

Lastly, “‘if divers persons come in one company, to do any 
unlawful thing, as to kill, rob, or beat a man, or to commit a 
riot, or to do any other trespass, and one of them in doing 
thereof kill a man, this shall be adjudged murder in them all 
that are present of that party, abetting him and consenting to 
the act, or ready to aid him, although they did but look on.” 

Ihave given you these examples from the books, in order 
that you may form some idea as to the nature of what the law 
treats as criminal aiding, abetting and countenancing the per- 
petration of an offence. 

In the present case, the defendant, Castner Hanway, was 
present as proved by several witnesses and not denied. But did 
he come to aid, abet, countenance or encourage the rioters? If 
so, he was guilty of every act committed by any individual en- 
gaged in the riot—whether it amount to felony or treason. 

There is no evidence ofany previous connection of the prisoners. 
with this party, before the time the offence was committed— 
that he had counselled, a lvised or exhorted the negroes to come 
together with arms and resist the officer of the law or murder 
his assistants. 

There is no evidence, even, that the prisoner was a member 
of any of these associations or conventions, which occasionally 
or annually infest the neighboring viliage of West Chester, for 
the purpose of railing at and reviling the constitution and laws 
of the land, and denouncing those who execute them as no bet- 
ter than a Scroggs and a Jeffries—who stimulate and exhort 
poor negroes to the perpetration of offences, which they know 
must bring them to the penitentiary or the gallows. 

The fact of his interference, whether active or passive, of his 
aiding, counselling or abetting the perpetrators of this offence, 
has been argued from his language and conduct during its per- 
petration in his presence. 

His acts, his declarations and his conduc’, are fair subjects 
for your careful examination, in order to judge of his intentions 
or his guilty complicity with those whose hands perpetrated the 
offence. If, as the counsel for the United States have argued, 
he countenanced or encouraged, aided or abetted the offenders 
in the commission of the offence, he is equally guilty with 
them. 

If, on the contrary, as is argued by his counsel, he came there 
without any knowledge of what was about to take place, and 
took no part by encouraging, countenancing, or aiding the perpe- 
trators of the offence—if he merely stood neutral through fear 
of bodily harm, or because he was conscientiously scrupulous 
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about assisting to arrest a fugitive from labor, and therefore 
merely refused to interfere, while he did not aid or encourage 
the offenders, he may not have acted the part of a good citi- 
zen; he may be liable to punishment for such neutrality by fine 
and imprisonment, but he cannot be said to be liable as a prin- 
cipal in the riot, murder and treason, committed by the others 
—and much more so if, as has been argued, his only interfer- 
ence was to preserve the lives of the officer and his attendants, 

A man may have such conscientious principles on the subject 
of non-resistance, as to stand by with indifference and neutral- 
ity, when his father or friend is attacked by a bear or a mad- 
man, and in case of his death may not be liable as an aider or 
abettor in the murder or manslaughter. We may wonder at 
his philosophic indifference, though we cannot admire the man. 

So a man who is a mere spectator in a contest where a mob 
of rioters are resisting an officer of the law in the execution of 
his duty, may refuse assistance, countenance or aid to either 
side. In so doing, he is not acting the part of an honest, loyal 
citizen ; he may be liable to be punished for a misdemeanor for 
his refusal to interfere, but such conduct will not necessarily 
make him liable as a principal in the riot or murder committed. 

But such conduct is a fair subject for the consideration of a 
jury in connection with other circumstances to show preconcert 
and guilty complicity with the rioters, murderers or traitors. 

What inference the jury may draw from the evidence in 
this case of the conduct of this prisoner, is for them to say, 
after carefully weighing the arguments which have been so ably 
urged by the learned counsel. 

With these remarks we submit this point of the case to the 
jury, after reading to them, if they desire it, the testimony of 
the witnesses bearing more directly on this question. 

If you should find that the defendant, Castner IHanway, did 
not aid, assist or abet in the perpetration of the offence, you 
will return a verdict of not guilty without regard to the grade 
of the offence, whether riot, murder, or treason. 

But if you should find that he has so aided and abetted as 
thereby to become a principal in the transaction according to 
the rules of law which we have just stated, you will next have 
to inquire whether the offence as proved amounts to the crime 
of “‘ Treason against the United States.” 

The bill charges the defendant with “wickedly and traitor- 
ously intending to levy war against the United States;’’ and 
the jury must find the act or acts to have been committed with 
such intention. For although the prisoner may have been 
guilty of riot, robbery, murder, or any other felony, he cannot 
be ‘found guilty under this bill of indictment unless you find that 
he intended to levy war against the United States, or that the 
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acts were committed by himself and others in pursuance of some 
conspiracy or preconcert for that purpose; and this is a ques- 
tion of fact for the decision of the jury. 

But in the decision of it, the jury should regard the con- 
struction of the constitution as given them by the court as to 
what is the true meaning of the words “ levying war.” 

Treason against the United States is defined by the constitu- 
tion itself. Congress has no power to enlarge, restrain, con- 
strue or define the offence. Its construction is entrusted to the 
court alone. 

By this instrument it is declared that “ Treason against the 
United States shall consist only in levying war against them, 
or in adhering to their enemies, giving them aid and comfort. 
No person shall be convicted of treason unless on the testimony 
of two witnesses to the same overt act, or on confession inopen 
court.” 

What constitutes “levying war against the Government,”’ is 
a question which has been the subject of much discussion, when- 
ever an indictment has been tried under this article of the con- 
stitution. 

The offence is described in very few words, and in their ap- 
plication to p: uticular cases much difference of opinion may be 
expected. 

We derive our laws as well as our language from England.— 
As we would apply to English dictionaries and classical writers 
to ascertain the proper meaning of a particular word, so when 
we would inquire after the true definition of certain legal 
phraseology we would naturally look to the text writers and ju- 
dicial decisions which we know that the framers of our constitu- 
tions would regard as the standard authorities in questions of 
legal definition. 

Otherwise the language of the constitution on this subject 
might be subject to any construction which the passion or ca- 
price of a court and jury might choose to give it in times of 
public excitement. 

At one time the constitution might be nullified by a narrow 
fonstruction, and at another time the life and liberty of the cit- 
izen be sacrificed by a latitudinous one. 

The term “ levying war,” says Chief Justice Marshall, “is 
not for the first time ‘applied to’ treason by the constitution of 
the United States. It is atechnical term. It is used in a very 
old statute of that country whose language is our language, and 
whose laws form the substratum of our laws. It is scarcely 
conceivable that the term was not employed by the framers of 
our constitution, in the sense which has been affixed to it by 
those from whom we borrowed it. So far as the meaning of 
any terms, particularly terms of art, is completely ascertained, 
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those by whom they are employed, must be considered as em- 
ploying them in their ascertained meaning unless the contrary 
is proved by the context.” 

Since the adoption of the constitution but few cases of in- 
dictment for treason have occurred, and most of those not many 
years afterwards. Many of the English cases, then considered 
good law and quoted by the best text writers as authorities have 
since been discredited if not overruled in that country. The 
better opinion there at present .eems to be that the term “ le- 
vying war” should be confined to insurrections and rebellions 
for the purpose of overturning the government, by force and 
arms. Many of the cases of constructive treason quoted by 
Foster, Hale, and other writers, would perhaps now be treated 
as aggravated riots or felonies. 

sut for the purposes of the present case, it is not necessary 
to pursue this subject further, or to look bey: ond the cases deci- 
ded in our own country. The subject is one of too serious im- 
portance to allow this court to indulge in speculations or wan- 
der from the safe path of precedent. 

In England, all insurrections to imprison the King, or to 
force him to change his measures, or to remove evil counsellors ; 
to attack his troops in opposition to his authority; to carry aff 
or destroy his stores provided for defence of the realm ; if done 
conjointly with and in aid of rebels or enemies, and not only 
for lucre or some private and malicious motive; to hold a fort 
or castle against the King or his troops, if actual force be used 
in order to keep | yossession; to join with rebels freely and vol- 
untarily ; to rise for the purpose of throwing down by force, 
all enclosures; alter the law or religion, Xc.; to effect innova- 
tions of a public and general concern, by an armed force or for 
any other purpose w hich us surps the government in matters of 
a public and general nature. All these acts have been deemed 
“‘a levying of war.’ So also to have insurrections to redress 
by force national grievances; or to reform real or imaginary 
evils of a public nature and in which the insurgents had no pri- 
vate or special interest, or by intimidation to force the repeal of 
a law. 

But when the object of au insurrection is of a local or pr- 
vate nature, not having a direct tendency to destroy all proper- 
ty and all government, by numbers and armed force, it willnot 
amount to treason. 

In the case of Bollman and Swartout, in the Supreme Court 
of the United States, it is decided ‘ That it is more safe as well 
as consonant to the principles of our constitution, that the crime 
of treason should not be extended by construction to doubtful 
cases.” 

“That to constitute the specific offence, war must be actual- 
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ly levied against the United States; to conspire to levy and 

actually to levy war are distinct offences.” This case also re- 

cognized the doctrine laid down by Judge Chase in Fries’ case, 

that “to complete the crime of lev ying war, there must be an 
actual assemblage of men for the purpose.” 


“Ifa body of people conspire and meditate an insurrection 
to resist or oppose the execution of any statute of the United 
States, by force, they are guilty only of a high misdemeanor ; 
but if they proceed to carry such intention into execution by 
force, they are guilty of the treason of levying war, and the 
quantum of the foree employed neither lessons nor increases the 
crime, whether by one hundred or one thousand persons is 
wholly immaterial.” 

‘¢ A combination or conspiracy to levy war against the Uni- 
ted States is not treason unless combined with an attempt to 
carry such combination or conspiracy into execution ; some ac- 
tual force or violence must be used in pursuance of such design 
to levy war; but it is altogether immaterial whether the force 
used is sufficient to effectuate the object; any force, connected 
with the intention, will constitute the crime of ‘levying war.’ ”’ 

In Mitchell’s case it was decided that to resist or prevent by 
armed force, the execution of a particular statute of the United 
States, is a levying war against the United States, and conse- 
quently treason within the true meaning of the constitution. 

And in Fries’ ease, “ that an insurrection or rising of any 
body of people within the United States, to attain by force or 
violence any object of a great public nature, or of public, na- 
tional and general concern, is a levying of war against the Uni- 
ted States.” 

“That any insurrection to resist or prevent by force or vic- 
lence the exceution of any statute of the United States, under 
any pretence of its being unequal, burthensome, oppressive or 
unconstitutional, is a levying of war against the United States 
within the constitution.” 

And again—‘ If the intention be, to prevent by force of arms, 
the execution of an act of Congress altogether, any forcible op- 
Fosition calculated to carry that intention into eflect, is levying 
war against the United States.” 

Sut the resistance of the execution of a law of the United 
States accompanied with any degree of force, if for a private 
purpose, is not treason. To constitute that offence the object 
of the resistance must be of a public and general nature. 

I do not think it necessary to quote further from the deci- 
sions of my predecessors. It will suffice to say that the late 
charge of my brother Kane to the Gra nd Jury, iv the Cireuit 
Court, contains what I believe to be a correct statement of the 
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decisions on this subject, and that I fully concur in the doctrines 
stated, and the sentiments expressed therein. 

In the application of these principles of construction to the 
case before us, the jury will observe, that the ‘levying of war’ 
against the United States, is not necessarily to be adjudged of 
alone by the number or array of troops. But there must be a 
conspiracy to resist by force, and an actual resistance by force 
of arms or intimidation by numbers. The conspiracy and the 
insurrection connected with it must be to effect something of a 
publie nature, to overthrow the government, or to nullify’: some 
law of the United States, and totally to hinder its execution, or 
compel its repeal. 

A band of smugglers may be said to set the laws at defiance, 
and to have conspired together for that purpose, and to resist 
by armed force, the execution of the revenue laws; they may 
have battles with the officers of the revenue, in which numbers 
may be slain on both sides, and yet they will not be guilty of 
treason, because it is not an insurrection of a public nature, but 
merely ‘for private lucre or advantage. 

A whole neighborhood of debtors may conspire together to 
resist the Sheriff and his officers, in executing process on their 
property—they may perpetrate their resistance by force of 
arms—imay kill the officer and his assistaats—and yet they will 
be liable only as felons, and not as traitors. Their insurrection 
is of a private, not of public nature ; their object is to hinder 
or remedy a private not a public grievance. 

A number of fugitive slaves may infest a neighborhood, and 
may be encouraged by the neighbors in combining to resist the 
capture of any of their number; they may resist with force and 
arms, their master or the public oflicer who may come vo arrest 
them; they may murder and rob them; they are guilty of fel- 
ony and liable to punishment, but not as traitors. Their insur- 
rection is for a private object, and connected with no public 
purpose. 

It is true that ee, they may be said to resist the 
execution of the fugitive slave law, but in no other sense than 
the smugglers resis t the revenue laws, and the anti-renters the 
execution laws. heir insurree tion, their violence, however 
great their numbers may be, so long as it is merely to attain 
some personal or private end of their own, cannot be called 
levying war. Alexander the Great may be classed with rob- 
bers by moralists, but still the political distinction will remain 
between war and robbery. One is public and national, the 
other private and personal. 

Without desiring to invade the prerogatives of the jury in 
judging the facts of this case, the court feel bound to say, that 
they do not think the transaction with which the prisoner is 











ANERICAN LAW JOURNAL. 473 


[U. States v. Hanway. ] 


harged with being connected, rises to the dignity of treason or 
a levying of war. Not because the numbers or force was insuf- 
ficient. But, 

Ist. For want of any proof of previous conspiracy to make a 
general and public resistance to any law of the United States. 

2d. There is no evidence that any person concerned in the 
transaction knew there were such acts of Congress, as those 
with which they are charged with conspiring to resist by force 
and arms, or had any other intention than to protect one another 
from what they termed kidnappers, (by which slang term they 
probably included not only actual kidnappers, but all masters 
and owners sce’.ing to recapture their slaves, and the oflicers and 
agents assisting therein.) 

The testimony of the prosecution shows that notice had been 
given that ce: tiin fugitives were pursued; the riot, insurrection, 
tumult, or whatever you may call it, was but a sudden ‘ eon- 
clamatio” or running together, to prevent the capture of cer- 
tain of their friends or companions, or to rescue them if arrest- 
ed. Previous to this transaction, so far as we are informed, no 
attempt had been made to arrest fugitives in the neighborhood 
under the new act of Congress by a public officer. Heretofore 
arrests had been made not by the owner in person, or his agent 
properly authorized, or by an officer of the law. 

Individuals without any authority, but incited by ‘cupidity, 
and the hope of obtaining the reward offered for the return of 
fuzitive, had heretofore undertaken to seize them by force and 
violence, to invade the sanctity of private dwellings at night, 
and insult the feelings and prejudices of the people. It is not 
to be wondered at that a people subject to such inroads, should 
consider odious the perpetrators of such deeds and denominate 
them kidnappers—and that the subjects of this treatment should 
have been encouraged in resisting such aggressions, where the 
rightful claimant could not be distinguished from the odious 
kidnapper, or the fact be ascertained whether the person seized 
deported or stolen in this manner, was a free man or a slave. 

But the existence of such feelings is no evidence cf a deter- 
m‘nation or conspiracy by the people to publicly resist any le- 
gislation of Congress, or levy war against the United States.— 
That in consequence of such excitement, such an outrage should 
have been committed, is deeply to be deplored. That the per- 
sons engaged in it are guilty of aggravated riot and murder 
cannot be denied. The assault and murder were wantonly com- 
mitted, after all attempt to execute the process had been aban- 
doned. 

This insult upon the laws of the country deserves, and I pre- 
sume will receive, condign punishment on the persons who shall 
be proved to be the guilty participators in it. But riot and 
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murder are offences against the State government. It would 
be a dangerous precedent for the court and jury in this case to 
extend the crime of treason by construction to doubtful cases. 

The time may come when an elective judiciary, dependent on 
the will of the majority (which is here the sovereign power) may 
use such a precedent to justify the foulest oppression and in- 
justice, and the tragedies enacted by a Scroggs and a Jeffries 
be repeated, and again sully the page of history. 

ut I would not be doing justice to all parties concerned in 
this prosecution, if I did not express my cordial approbation of 
the course pursued by the authorities of the United States and 
State of Maryland on this occasion. 

This is the second instance in which a citizen of Maryland, 
in the legitimate pursuit of rights, guaranteed to him by the 
constitution, has been foully murde red on the soil of Pennsyl- 
vania. As mi; cht be expected, it created a great excitement 
and a just feeling of indignation in the breasts of the people of 
Maryland. 

The act of 1850, passed to secure them in the enjoyment of 
their acknowledged rights, had been received with a shout of 
disapprobation, in certain parts of the country. Mi petings had 
been - Id in many places in the north, denouncing the law and 
advising a traitorous resistance to its execution; conventions of 
infuriated fanatics had incited to acts of rebellion: and even 
the pulpit had been defiled with furious denunciations of the 
law, and exhortations to a rebellious resistance to it. 

The government was perfectly justified in supposing that th 
transact'oa was but the first nent act of a treasonable conspi- 
racy extending over many of the Northern States, to resist by 
force of arms the execution of this article of the constitution 
and the laws framed in pursuance of it. In making these ar- 
rests, and having this investigation, the officers of government 
have done no more than their strict duty. 

The activity, zeal and ability, which have been exhibited by 
the learned attorney of the United States, in endeavoring to 
bring to condign punishment the perpetrators of this gross of- 
fence, are deserving of all praise. It has given great satisfac- 
tion to the court also, that the learned Attorney General 
Maryland, and the very able counsel associated with him, have 
taken part in this prosecution. 

And I am persuaded that notwithstanding the unfortunate 
and disgraceful occurrence which has taken place, and the just 
feelings of indignation felt by the people of Maryland, caused 
by it; this meeting of that State by its representative here with 
the people of Pennsylvania, will tend to efface all angry feel- 
ings, and foster those of respect and friendship between the 
people of these adjoining States. 
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And though the duty of punishing the perpetrators o 
outrage, may have to be transferred in whole or in part, 
courts of Lancaster county, we have an assurance from th 
tivity and zeal, already exhibited by the law officers of that 
county, that it will be performed with all fidelity. 

With these remarks the case is committed to you. 

The Jury found for the defendant. 


Court of Queen’s Bench. 


[Reported by G. J. P. Surrn, Esq., of the Inner Temple; and W. B. Brett, 
Esq., of Lincoln's Inn, Barristers at Law. } 


Michaelmas Term. 
CONSAR v. REED.—November 21, 1851. 
Nonsuit—Bill of Exceptions. 


If, upon the trial of a cause, the Judge direct a nonsuit, and the plaintiff do 
not appear when called, then the plaintiff cannot tendera Vill of Exceptions 
and bring a Writ of Error, assigning for error that the Judge improperly di- 
rected a nonsuit. 

If, upon the Judge directing a nonsuit, the plaintiff, when called, appears and 
requires the Judge to direct the jury in point of law in his favor, but the 
Judge refuses to do so, or refuses to permit him to appear, then the plaintiff 
may tender a Dill of Exceptions and bring a Writ of Error for that miscar- 


riage. 


In this case, which was a writ of error from the Recorder's 
Court at Hull, the error book first set out the writ of error di- 
rected to the recorder of Hull, and his allowance of it, and then, 
as certified by the recorder, the plaint, declaration, pleadings, 
and joinders in issue in the action in the court below, and then 
proceeded to set out the judgment of nonsuit as follows :—* Af- 
terwards, that is to say, &e., came as well the said plaintiff as 
the within named defendant, by the respective attornies within 
mentioned, and the jurors of the jury, whereof mention is made, 
being summoned, also came, who, to speak the truth of the 
matters within contained being chosen, tried, and sworn, after 
evidence being given to them thereupon, withdrew from the bar 
to consider of the verdict to be by them given of and upon the 
premises, and after they had considered thereof and agreed 
amongst themselves, they returned to the bar to give their ver- 
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dict in that behalf; whereupon the plaintiff, being solemnly 
called, comes not, nor does he further prosecute his writ against 
the defendant. Therefore it is considered that the said plain- 
tiff take nothing by his said writ, but that he be in mercy, &; 
and that the said defendant do go thereof, without doing’”’ &e. 
And then the error book set out a bill of exceptions, containing 
first, the evidence given in the action in the court below, and 
then the contention of counsel, and then the decision of the 
judge in these words—“ The said Judge of the said court, how- 
ever, declared it to be his opinion, and held and affirmed, that 
the evidence so given proved a delivery without the jurisdiction 
of the court,” &c; and then the error book proceeded—* And 
the said judge of the court aforesaid, having so declared his 
opinion and decision in favor of the said defendant, nonsuited 
the plaintiff; whereupon the counsel for the plaintiff, conceiv- 
ing that such opinion and decision of the said judge was erro- 
neous and bad in law, made his exceptions, &c; and, inasmuch 
as the matters aforesaid do not appear by the record of the 
nonsuit aforesaid, the counsel on behalf of the plaintiff prayed 
the said judge would put his hand and seal to this bill of ex- 
ceptions, &c; and thereupon the said judge, &c., hath set his 
hand and seal,” &e. Then followed these assignments of er- 
ror—‘ And thereupon the plaintiff says, that in the record and 
proceedings aforesaid, and also in the matters recited and con- 
tained in the said bill of exceptions, and also in nonsuiting the 
plaintiff, &c., andalso in giving the judgment aforesaid, there is 
manifest error, in this, to wit, that the said judge, upon the 
trial, &c., did declare his opinion to the jury that the causes of 
action, &c., did not, nor did any part, &c., arise within the ju- 
risdiction of the court, &c., and that therefore the plaintiff 
should be nonsuited, and with that direction the said judge non- 
suited the plaintiff; whereas the said causes of action did arise 
within the jurisdiction, &c., and the plaintiff ought not to have 
been nonsuited, &c. And there is also error in this, to wit, that 
by the record aforesaid it appears the plaintiff was nonsuited, 
whereas by the law of the land a verdict ought to have been 
given for the plaintiff,’ &c. Joinder in error. The points for 
argument on behalf of the plaintiff in error were, first, that the 
evidence produced in the court below, and now set forth, &c., 
proved that the several causes of action arose within the juris- 
diction, Xe. ; and, secondly, that the recorder erroneously and 
improperly ruled and decided that no part of the causes of ac- 
tion arose within the jurisdiction, &e. The po nts for argument 
on behalf of the defendant in error were, first, that the ruling 
of the recorder was right ; and secondly, that even if the ruling 
were wrong, still that the plaintiff, having submitted to a non- 
suit, and not having insisted on the jury giving a verdict, can- 
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not avail himself of a bill of exceptions, and that the misdirec- 
tion of the jury being immaterial when the plaintiff submits to 
a nonsuit, the final judgment was correct, and ought to be af- 
firmed. 

Jrompton, for the plaintiff in error*, as to the question 
whether a bill of exceptions lies upon a nonsuit, relied upon the 
express authority of Strother vs. Hutchinson, 4 Bing. N. C. 83. 
He then argued that there had been error in fact, inasmuch as 
the recorder had misdirected the jury, Xe. 

Mellish, contra, after arguing as to the alleged misdirection, 
proceeded to the other point. The rule as to a bill of excep- 
tions is, that if the judge in the course of a trial express an 
opinion adverse to either party, and which appears to that par- 
ty to be erroneous, such party may insist that the judge shall 
direct the jury as to the law of the case; and if the direction 
be in accordance with the opinion, or otherwise to such party 
apparently erroneous, such party may then tender a bill of ex- 
ceptions to the direction ; but before exception there must be 
direction, and if the party against whom an opinion be express- 
ed do not appear, and do not insist upon a direction, he cannot 
except. Neither party to an action can except to the mere 
opinion of a judge expressed in the course of a trial, nor can he 
except to a direction unless he be present in contemplation of 
law. In order to enable a party to tender a bill of exceptions, 
both he must be present, and there must be a direction. If a 
plaintiff, therefore, submit to a nonsuit, he cannot afterwards 
tender a bill of exceptions. The legal meaning of submitting 
to a nonsuit is, that the plaintiff voluntarily departed from the 
court before the termination of his complaint. Either, there- 
fore, in such case, there was no direction, or the plaintiff was 
not, in contemplation of law, in presence to hear it. In neither 
case could he legally tender a bill of exceptions. The case of 
Strother vs. Hutchinson, is not contrary to that doctrine, be- 
cause there the very ground of exception tendered by the plain- 
tiff was, that although he was present, and insisted that the 
judge should direct the jury upon the law of the case, yet the 
judge refused to direct the jury, and against the will of the 
plaintiff, declared that he was nonsuited. Such an allegation 
in the plaintiff ’s bill of exceptions was equivalent to an allega- 
tion that he was present, and that the judge, in his presence and 
against his will, directed the entry of judgment against him 
contrary to law, which illegal direction might clearly, within 
the above rule, afford legal ground of a sufficient exception.— 
But, then, the rule so stated must be guarded by this further 
proposition, that any decision of the judge in the course of the 
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cause, though it be not in point of fact addressed to the jury, 
yet it is in point of law to be considered as addressed to the 
jury, and if it be a decision which might affect the verdict, is to 
be taken to be part of the final direction to the jury, if such 
such there be. The plaintiff, therefore, who is present at the 
final direction, may except to every decision given in the course 
of the cause. There are no cases precisely in point by which 
this doctrine may be supported, but it is the rule which has al- 
w ays, and universally been received in the profession, and it 
may be indirectly supported by every oe decided case. 
Thus, in Rempland ys. M: acaule Y; 4 T. R. 136, it was held by 
Lord Kenyon, C. J., and Buller, J., that though there be man- 
ifest error in the pleadings, they cannot be set right by writ of 
error at the suit of the plaintiff, after he has submitted to judg- 
ment of nonsuit. Soin Evans vs. Swete, 2 Bing. 326. And 
those cases are not impeached by the cases cited in Strothers 
vs. Hutchinson, in which it was held, that if, in entering up 
judgment of nonsuit, the judgment be erroneously drawn, a writ 
of error will lie for the mistake. The case of Strother v. Hutch- 
inson comes within the very terms of Lord Ellenborouga’s judg- 
ment in Minchin vs. Clement, 1 B. & Al. 252,—“ It is in the 
plaintiff ’s option to be nonsuited or not; and if at the trial he 
had refused to be nonsuited, and the judge had then directed 
the jury to find a verdict against him, it was competent to the 
plaintiif to have tendered a bill of exceptions.” But there is 
nothing in the present case equivalent to the allegations in 
Strother v. Hutchinson. If the course now taken by the plain- 
tiff could be supported, this inconvenience would arise, that the 
plaintiff, after an adverse opinion of a judge, might defeat the 
court, and so force a nonsuit, and then, notwithstanding judg- 
ment against them upon a writ of error, might begin again a 
new action. [ Patterson, J—] ‘The allegation i in the present 
case is, that the plaintiff was nonsuited, whereupon it is said, 
he tendered his bill of exceptions. The question is, whether 
that is not impossible in contemplation of law. In Strother vs. 
Hutchinson it was distinctly alleged that the plaintiff did ap- 
pear, but that the judge directed an illegal judgment to be en- 
tered against him in invitum. 

Crompton, in reply, as to this question, argued that there was 
no valid distinction between the present case and Strother vs. 
Hutchinson. Cur adv. vult. 

Lord CAMPBELL, C. J., now delivered the judgment of the 
court.—We are of opinion, that if, upon the trial of a cause, 
the judge directs a nonsuit, and the plaintiff does not appear 
when called, he cannot tender a bill of exceptions, and bring a 
writ of error, assigning for error that the judge improperly di- 
rected the nonsuit. The proper course would have been for the 
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plaintif, when called, to have appeared, and required the judge 
to direct the jury in point of law in his favor. Upon the judge 
refusing to do so, or refusing to permit him to appear, he might 
have tendered a bill of exceptions, and brought a writ of error. 
Ile had a clear right, if he so thought fit, to have the issues 
joined submitted to the jury, and to tender a bill of exceptions 
upon the judge’s direction in point of law; and if the judge re- 
fused to permit him to appear, and insisted on nonsuiting him 
against his will, this would be a miscarriage, for which a bill of 
exceptions would lie. But if, acquiescing in the nonsuit, he 
does not appear, and no direction in point of law is given to the 
jury, and no verdict found, we conceive that the supposition of 
a bill of exceptions is an absurdity. When the plaintiff has 
made default, and abandoned his suit, he is not in court, and it 
is impossible that he should tender a bill of exceptions. His 
ouly remedy is an application to the court, from which the re- 
cord comes, to set aside the nonsuit, and grant a new trial. In 
the vast majority of cases ample justice is thus done to the 
plaintiff; but if he distrusts the court from which the record 
comes, and wishes to put the question of law upon record, his 
course is to appear, and to insist on the judge dirceting the ju- 
ry, and on the jury finding a verdict. That he is entitled todo 
so is clearly established by Minchin vs. Clement, 1 B. & Al. 252, 
and various other authorities collected in 1 Wms. Saund. 195, 
f, note (2), 6th ed. 

A writ of error may be brought where there has been julg- 
ment upon a nonsuit; but this is for some error subsequent vw 
the nonsuit, which can so rarely occur, that such a writ of er- 
ror is considered as almost necessarily brought for delay. In 
Evans vs. Swete, 2 Bing. 326, Best, C. J., says, p. 328, “It 
is difficult indeed to conceive how error can lie after a nonsuit, 
except for some mistake in entering up the judgment ; error on 
the original record cannot be complained of when the p’a ntiff 
has abandoned all his proceedings. 

Mr. Crompton placed all his reliance on Strother vs. Hutch- 
inson, 4 Bing. N. C. 83, an instance (and the only one to be 
found in the books) of a bill of exceptions on a nonsuit. But 
when examined, it will be found to be no authority for him, as 
the language of the judges must be construed with reference to 
the proceedings before them. ‘There the plaintiff, instead of 
acquiescing in the nonsuit, appeared when called; and the very 
exception taken was, that the judge still insisted on nonsuiting 
him, instead of leaving the issue to the jury, with a direction, 
in point of law, how it was to be found. The bill of exceptions 
alleged, that “though the said plaintiff did then and there, by 
his said attorney, insist upon the cause being left to the jury, 
and did offer to abide their determination, and did appear on 
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his being called, and did refuse to consent to a nonsuit, yet the 
said sheriff did then and there order the said plaintiff to be call- 
ed, and did then and there declare that the said plaintiff was 
nonsuited; and the jury thereupen did not give a verdict; 
whereupon the said pl: aintiff, by his said attorney, did then and 
there except to the opinion of the said sheriff, and did insist on 
the illegality of nonsuiting him, the said plaintiff, without his 
consent, and contrary to his wish.”’ ‘Tindal, C. J., says, p. 90, 
‘* It is objected, that the judge’s directing a nonsuit cannot be 
the subject of a bill of exceptions. I think, however, that such 
a direction falls within the principle on which that remedy has 
been provided for errors in judgment at the trial.”’ But this 
must be understood of directing a nonsuit when the plaintiff has 
appeared, and refused to be nonsuited. Being still in court, 
and desirous to prosecute his suit, there is no difliculty in sup- 
posing that he tenders a bill of exceptions. 

In the present case there is the following statement in the re- 

cord of the judgment: ‘* Whereupon the pl: aintiff, being solemn- 
ly called, comes not, nor does he further proseeute bis suit 
against the defendant ; therefore it is ordered that the plaintiff 
take nothing by his suit ;’’—and the bill of exceptions appended 
to the judgment-roll shews that the plaintiff acquiesced in the 
nonsuit, and never offered to appear:—‘ the said judge then 
declared it to be his opinion, and held and affirmed, that there 
was no evidence of an account stated within the said jurisdie- 
tion; and the said judge, having so declared his opinion and 
decision in favor of the said defendant, nonsuited the plaintiff; 
whereupon the counsel for the plaintiff made his exceptions,’ 
&e. No opposition is offered to the nonsuit; and no bill of ex- 
ceptions is alleged to have been tendered till the plaintiff, when 
called, had declined to come forth, and was in court no longer. 
Strother vs. Hutchinson, therefore, is not an authority in point. 

We have only further to observe, that extreme inconyenience 
would follow if a practice were introduced of tendering a bill of 
exceptions upon the judge’s direction in point of law, without a 
finding of the issue by the jury; for the record might thus be 
carried into the House of Lords, and, after a decision against 
the plaintiff by the court of last resort, a nonsuit merely would 
be confirmed, and he would be at liberty to commence a fresh 
action for the same cause. 

Upon the whole, we are of opinion that no error is assigned 
in the present case of which we can take notice, and that the 
defendant in error is entitled to our judgment. 

Judgment for defendant in error. 














